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ESSAY
Detentions of Political, Racial and
Religious Persecutees and Dissenters:
Asylum and Human Dignity
Keith D. Nunes*

We went injoy and in sorrow;
Because of the destruction and the disgrace,
We grievedfor our community and
we rejoicedthat we had escaped
with so many survivors'

I'm leaving
I'm leaving now
Before loneliness
Suffocates me
I'm leaving
Before I leave
I want to say thanks...
I am grateful
for all the beautiful eyes who 2
saw a man in me andnot an alien

* Visiting Scholar, Woodrow Wilson School of Public and Int'l Affairs,
Princeton Univ; Assoc. Prof. of Law, Barry Univ. of Orlando School of Law; LL.M.,
Yale Law School; LL. Docts., Leyden Univ.; Dips. Int'l L., Hague Acad. of Int'l Law
Centre for Studies and Research; LL.B., B.Soc.Sci., Univ. of Cape Town, Fellow,
Salzburg Seminar. The author wishes to thank his Princeton civil rights colleague and
friend Bruce I. Afran, Esq., for commenting on an earlier draft. He generously afforded
an opportunity to shape views and professional efforts; the chief reasons barristers-at-law
organize themselves in chambers and Inns. The author extends thanks to Prof. Susan L.
Wild for saving the manuscript with her technological know-how. The staffs of Amnesty
Int'l (Refugee Officer), German Embassy, Wash., D.C. (Legal Officer), Princeton Univ.
Library, and the UNHCR (Int'l Protection Div. and the N.Y. Desk), provided invaluable
assistance. He notes with gratitude the earlier assistance of Mattin Emouna, Esq..
In Memoriam Atle Grahl Madsen: I was walking up the steps at Princeton
Junction. two steps at a time, Atle was at my side. We had met in Uppsala. I was coleading a group of scholars from the Centre for Studies and Research of the Hague Acad.
of Int'l Law. From expert meetings on children's rights in Stockholm, we had trained
through the Swedish countryside for further meetings at the Univ. of Uppsala and homage
at the graveside of UN Secretary-General Dag Hammarskj61d. Our friendship began in
Uppsala, continuing to blossom on my voyage from Leyden across the Atlantic, at Yale,
Princeton, and Rutgers. He told me I was taking steps the way he did and would do until
his measure was spent. Walking up steps today, I think of Atle's candidacy for the post
of UN High Commissioner for Refugees for which he had prepared his whole life for; of
the advice he gave the countries he befriended, Sweden on Soviet submarines, and the
U.S. on the World Court. I think of our concern for global challenges to protect the
vulnerable person. Atle Grahl-Madsen's important and good measure endures in the
blessing of memory and the work of his hands.
1 R. Elhanan B. Abraham Helin, Poem Written on the Expulsion of the Jews
of Frankfort, Germany (1692), reprintedin 6 ENCYCLOPEDIA JUDAICA 1071 (1971).
2 Ravinder Gidda, Poem Written on Occupancy of the Detention Camp for
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Apartfrom the necessity ofprovidingfor the-welfare of the refugees,..., the asylum state
must face the necessity of assuringthe refugees not only the ordinaryprotection due
aliens but also specialprotection. .. , as well as a possible duty offorbearance in view of
thefact that the refugees, as quasi-statelesspersons, have no protection
3 in event of
abridgmentof their rights or interests by the asylum state.

In the 1930's and 1940's, European Jews and anti-Nazis in
Austria and Germany fled the government of Adolf Hitler and "His
Followers."
Their numbers included Bruno Kreisky and Willy
Brandt, who would go on to become the Chancellors of Austria and
the Federal Republic of Germany (FRG) after the Nazi's war. The
painful experience of German and Austrian refugees motivated both
countries to give special consideration to individuals who flee their
countries' governments in fear of persecution, political, racial or
religious, and to afford protection to persons who are frightened for
their physical safety. Through a prescription in its constitution of
May 23rd 1949, West Germany had consistently sought to guarantee
asylum on the federal level, both for those whose basic human rights
have been unjustly deprived by their government and for those whose
membership in a minority group made them targets of discrimination
in their native countries. The new Germany made its constitution in
Article 16, subparagraph (2), spell-out the civil and political right to
asylum: Personspersecutedon political grounds shall enjoy the right
of asylum.4
Germany committed itself, thus, to a public policy transparent
to all; to its citizens and to the world beyond its territorial community.
It transformed asylum from a matter of its discretion as a nation-state.
The traditional discretion of the executive, acting through the Foreign
Ministry/Department of State, to decide asylum applications to its
territorial community, was removed. With its competence reallocated
thus, asylum in Germany can be initiated as a matter of right by
asylee-litigants in the state or federal courts. Refugees now had under
the post-1945 constitution of the Federal Republic of Germany (but
Refugees in Tfibingen, Germany (1982), reprinted in LAGER UND MENSCHLICHE WORDE,

infra note 22, at 116-17 (1982).
3 Alona E. Evans, Observation on the Practice of TerritorialAsylum in the
United States, 56 AM. J. INT'L L. 148, 157 (1962).
ALBERT P. BLAUSTEIN & GISBERT H. FLANZ, CONSTITUTIONS OF THE
COUNTRIES OF THE WORLD [hereinafter BLAUSTEIN].
4
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never of the former Iron Curtain State of East Germany) the choice to
invoke constitutional Article 16. A significant transformation was
thus made to Germany's community process of decision. This
process of decision-making, by which Germany's values are shaped
and shared for all the persons within its territorial community, was set
to include the political and racial persecutee.
Germany's
transformative decision process, though, went much further than its
borders. It engaged the interpenetrating international public order by
signaling that territorial asylum was a matter of transnational
humanitarian concern and, hence, goes to a basic issue of policy
underlying the very kind of global public order enjoyed about the
globe, and engaging territorial communities in a network of growing
interdependence.
The International Red Cross societies, for instance, renders aid
to persons who flee from states where they are oppressed to states
where the level of human rights protections varies enough to render
them a safe haven, where he or she believes individual rights will be
protected. This pattern for individuals when at risk to remove
themselves is a pattern that crosses centuries with contemporary
transnational effects - removal from a victimizing community,
where a home and livelihood and contributions are left behind as
pieces of oneself, to a recipient community where new beginnings
may be made for a victim - in the process a population shifts without
a corresponding increase in the observance of human rights in the
vacated community. 5 The trauma, the suffering of a cold and nasty
state public order, is carried with the victim, tainting international
public order for its contemporary participants. A pathology is borne
abroad by these victims of war, revolution, counterrevolution and
naked terror-violence:
We heard about some of the worst forms of evil man
can perpetrate against man [sic]: physical and
psychological torture, incarceration in inhuman
5 ARISTIDE R. ZOLBERG, ET AL., ESCAPE FROM VIOLENCE (1989); Myron
Weiner, Bad Neighbors, Bad Neighborhoods: An Inquiry into the Causes of Refugee

Flows, 1969-1992, in MIGRANTS, REFUGEES, AND FOREIGN POLICY: U.S. AND GERMAN

POLICIES TOWARD COUNTRIES OF ORIGIN (Rainer Mtinz & Myron Weiner eds., 1997), ch.
7, 183ff.
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conditions, forced separation of families, sudden
deportations, violence on the high seas . . . [death or
killing] in prison . ... Many of the victims of gross

human rights abuses are children, some of whom have
been forced to witness unspeakable horrors ..... 6
Such suffering and reports of fortitude are echoed across the
centuries by the 1558 exiles from Spain and Portugal in reaching the
sanctuary of Muslim Tunis:
We ate the grass of the fields, and everyday I ground
with my.own hands in the house of the Ishmaelites for
the thinnest slice of bread not even fit for a dog.
During the nights, my stomach was close to the
ground - and my belly my cushion. Because of the
great cold of the autumn - we had no garments in the
frost and no houses to lodge in - we dug trenches in
the refuse heaps of the town and put our bodies
therein.7
Germany saw most clearly that political, racial and religious
refugees result from the varying level of human rights among the
different territorial communities. In a human rights deficit state
meager self-help is left to the victim to redress deprivations of human
rights. The victim's extremely constrained choice varies more
concretely between a spectrum of taking up roots and leaving a
homeland 8 or equivocating by staying and suffering certain kinds of
personal risk or danger. Ideally, the victim makes for the security of a
human rights credit state where he or she assumes - from hearsay or
reading or media - civil and political rights are protected for the
individual. The reception of aliens, however, depends upon the
decentralized discretion the international system accords every state
6 DIANA MISERES, THE HUMANITARIAN ROLE OF THE RED CROSS AND RED
CRESCENT (1988).
7 Judah b. Jacob Hayyat, The Kabbalist, Introduction to Minhat Yehudah 3a
(Mantua 1558) reprintedin 6 ENCYCLOPAEDIA JUDAICA 1071 (1971).
8 See E. Kunz, The Refugee in Flight. Kinetic Models and Forms of
Displacement, in 7 INT'L MIGRATION REv. 125-46 (1973), Exile and Resettlement:
Refugee Theory, 15 INT'L MIGRATION REv. 42-51 (1981).
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by reason of its territorial supremacy. This domaine rserv is
allocated to every nation-state as its domestic jurisdiction. A state has
the competency to admit or to exclude aliens from the whole or any
part of its territory. 9
In 1980 as well as 1981, Germany decided to do something
about refugee flows that were affecting it. Germany undertook an
international refugee initiative of moderation in the United Nations. 10
In the General Assembly it articulated the necessity of steps to
"eliminate" massive flows of refugees by erecting a "system of
preventive measures" - going beyond the separate nation state
organization of ad hoc humanitarian responses - locating the
preventive measures transnationally "within the framework of the
''l
United Nations;" with the goal of "the protection of refugees."
Germany was propelled to act by the effects of new flows of refugees.
Its perception was that any nation-state was at liberty to protect itself
against destabilizing political, economic and social effects on its
domestic public order of cross-border refugee movements. It drew on
the response of a Third World country, Pakistan, which had responded
to its communication in the United Nations and clarified the degree of
interconnectedness of Germany's claim:
An increasing number of countries, especially
developing countries, were affected by large-scale
refugee movements.
They had to bear social,
economic and political burdens that they were scarcely
able to cope with. The resultant difficulties could also
endanger the domestic order of those nations and the
stability of entire regions as well as world peace and
12
security.
I INTERNATIONAL LAW 675 (8th ed., 1955).
10 Comments of the Federal Republic of Germany on International
9 OPPENHEIM,

Cooperation to Avert New Flows of Refugees, Report by the Secretary-General,36 U.N.
GAOR, 10th Sess., Agenda Item 66, at 18-25, U.N. Doc, A/36/582 (Oct. 23, 1981) 19-20.
11See David A. Martin, Large-ScaleMigrations ofAsylum Seekers, 76 AM. J.
INT'L L. 598 (1982).
12 Id. at 21, para. 10, citing 35 U.N. GAOR Special Political Comm., 35 th
Sess., 44th mtg., U.N. Doc A/SPC/35/SR.44, para. 33 (1980). A response by Pakistan and
others, which enabled Germany to shape its response which they defined as guidelines, as
cited in note 13 infra.
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Germany thereupon clarified the necessity of perceiving, at the outset,
that refugee flows have a political as well as a humanitarian
dimension:
Guideline 1. The principle that the prevention of
cross-frontier flows of refugees is, because of their
potentially destabilizing political, economic and social
effects on countries and regions of the Third World in
particular, a matter concerning the international
community as a whole and that all States will do
everything within their power to prevent the
emergence of refugee
problems engendering
13
tension.
international
Germany stressed the discretionary character of this liberty of
a nation-state to protect itself by coupling it to the. nation-state's
freedom to decide whether to provide territorial or diplomatic asylum
for refugees. Without neglecting democracy, governance and human
rights, Germany subtly stressed tackling the root causes of mass flows
of refugees with:
Guideline 9. The principle that all states seek to
achieve a domestic political, economic and social
order which does not compel
any elements of the
14
population to leave the State.
This principle/guideline has the goal of avoiding new refugee
flows by having United Nations participants (i.e., member nationstates who cater to the individual citizen, foreigner and visitor) aspire
to use their domestic public order to express human rights as required
by the United Nations Charter and codex of human rights.15 This
long-term aspirational goal of preventing nascent refugee movements
across borders was prefaced by an immediate and short-term goal.

That goal was the proscription of expulsion, whether through the use
or threat of force (forcible expulsion) or through the employment of
13Id. at 24. Submission by the Federal Republic of Germany setting forth 10
"principles" termed "Guidelines" as recommended "general guidelines for the conduct of
[Nation]-States."
14
1d. at para. 21.
15 1d. at25.
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administrative measures by depriving persons of minimum
requirements for existence or by deliberate systematic discrimination
(administrative expulsion).
Perforce, the prohibition against
expulsion had to be dealt with more diversely in Guidelines 6, 7, and
8:
Guideline 6. The principle that no State shall compel
by threat or use of force elements of its population to
leave its territory, thereby imposing burdens on other
States.
Guideline 7. The principle that no State shall through
administrative measure deprive elements of its
population of the minimum political, economic, social
and cultural requirements for their existence, thereby
compelling them to leave the State and imposing
burdens on other States.
Guideline 8. The principle that no State shall take
administrative measures discriminating against
elements of its population on account of nationality,
ethnic origin, race, religion, or language, thereby
compelling them to leave the State and imposing
burdens on other States.
In support, Germany cited the perception by nation-states of
the causation of refugees as being due to a matter of state conduct as
well as natural disasters and other unforeseeable emergencies.
Perception of such a nexus was gained by Germany from its
observations at the debate it had requested of the UN General
Assembly's thirty-fifth session on "international co-operation to avert
new flows of refugees". Its tenth, and last, principle addressed itself
to burden-sharing in an unforeseen emergency:
Guideline 10. The principle that all Sates are called
upon, in the event of natural disasters and similar
unforeseeable emergency situations, to provide
assistance to the best of their ability so as to prevent
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These guidelines clearly communicated a humanitarian public policy
for the international community, whereby its nation state actors could
for the first time grapple with their state responsibility for exoduses of
political, racial and religious persecutees.
Germany predicated its normative endeavor on its first-hand
political experience with the construction of the Berlin "Wall" on
August 3 1 s' 1961, erected to prevent East Germans from escaping
their own totalitarian political and civil conditions to the free society
western zone of Berlin. 7 The Wall was put to draconian service until
it was raised by the people of east Germany in the first phase of the
"velvet" revolution on the night of November 9 th 1989,18 and signified
the concerted attempts of East Germany to block the increasing flow
of individuals trying to escape to the west. Hundreds of thousands
fled their citizenship, using not only the 10-mile East-West land
transit routes between East Germany and West Berlin, but also the

854 miles of fortified barbed wire and Wall that separated the two
16id.
17 Germany

was a divided nation-state until the last obstacle to unification of

the two Germanys was removed on October 3, 1990, by the Treaty on the Final
Settlement with Respect to Germany, signed by the foreign ministers of France, Great
Britain, the Soviet Union, and the U.S. Secretary of State on September 12, 1990 [26
I.L.M. 1186 (1990)]. Up until that final international law-making decision, Germany was
one of several nation-states divided into two entities with two operative governments.
The others were Korea (North and South), China (Republic of China and People's
Republic), Vietnam (North and South), and Cyprus (Greek and Turk island sectors). See
the lucid discussion of Prof. Joachim Frowein, The Reunification of Germany, 86 AM. J.
INT'L L. 152 (1992). The Cold War's post World War II public order would prevail; which had started among the victors even before that Hot War ended - producing a
bipolar orientation in world politics and the post-1945 phenomenon of divided states,
each functioning as independent states and recognized by other nation-states. See Myres
S. McDougal, The Identification and Appraisal of Diverse Systems of Public Order, 53
AM. J. INT'L L. 1, 10 (1959); see also MCDOUGAL ET AL., STUDIES IN WORLD PUBLIC

ORDER 3, 15 (1960).
On the two former states, see RoY E.H. MELLOR, THE TwO
GERMANIES: A MODERN GEOGRAPHY; HENRY ASHBY TURNER, JR., THE Two GERMANIES
SINCE 1945 (1987). On the former status of Berlin, see I.D. HENDRY & M.C. WOOD, THE
LEGAL STATUS OF BERLIN (1987).

18When the East German regime, at last, gave in to allow the people the
freedom to travel outside the borders of the Iron Curtain, the felicitous phase was coined
by Sir Winston Churchill at the Westminster College in, Fulton Missouri, on March 5,
1946.
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Germanys.
President Kennedy's famous speech at the Berlin Wall
exposed a cordon sanitaire set up by the East German authorities,
which transformed the whole border between the ten contiguous
territorial communities into a no-person's land of armed forces,
barbed wire, mines and machine guns. The Wall encircled the free
sectors of Berlin to form a huge structure of barricades to divide the
entire continent of Europe from the Baltic south to the German south.
Barbed wire and concrete barriers. Dog runs and guard towers.
Armed guards and checkpoints. President Kennedy reached out to
those individuals - on both sides of the divide - with the famous
phrase "Ich bin ...Berliner"'19 - signifying "I am your brother or

sister," "I too am beleaguered as well as garrisoned if you are," "You
too are a free person," "Individuals in a free society all share the same
civil and political rights." Ringing tones in Berlin. Shamefully, they
rang hollow as East German frontier guards rained machine gun fire
on refugees trying to flee oppression to the Federal Republic of
Germany, or to West Berlin with its special status under the
commanders of the Allied forces of the United States, France and the
United Kingdom. The Berlin Wall had towers staffed by guards with
deadly firepower.
The East and Central European authorities attempted to
disguise the denial of fundamental human rights to their own citizens
by planting flowers, modernizing check points, and tempering the use
of lethal anti-personnel devices by substituting automatic shotguns
with technologically sophisticated devices. Yet, decorative alterations
were not sufficient to remedy constant violations of the Universal
Declaration of Human Rights of 194820 and the Helsinki Accords of
19President Kennedy's sensitivity would not have led him to say "I'm a
Berliner," i.e., a doughnut, had he known that natives of Berlin elide the indefinite article,
"ein", hence textual exercise of "poetic" license. In other parts of Germany, however, this
"local" use of language is forgone and the indefinite article is used to indicate what town
one is from.
20 The United Nations Adopts the Universal Declaration of Human Rights, 2
GREAT EVENTS FROM HISTORY 11 (1937-1960): HUMAN RIGHTS SERIES 789 (Frank N.
McGill ed., 1992); Egon Schwelb, The Influence of the Universal Declarationof Human
Rights on International and National Law, 1959 AM. Soc'Y. INT'L. L. PROC. 217;
International Law Association (ILA), and Committee on the Enforcement of Human
Rights Law, FinalReport on the Status of the Universal Declarationon Human Rights in
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1975.21 Using fig leaves, nothing could conceal the reality of the city
of Berlin's division and the existence of the Iron Curtain two hundred
yards away from the Soviet, sector of Berlin. It was here that a squad
of East German soldiers with Russian submachine guns detained
Governor Adlai Stevenson in his automobile on the afternoon of July
11 th 1953. The East German soldiers also surrounded two of his
party who were taking pictures as they walked back to their cars after
they all had seen the bunker in Unter den Linden where Hitler had
taken his life. Stevenson's penetrating response, and a small dose of
humor to this incident, summed up the indignities, of the life in East
Berlin:

It was rather an important experience for two reasons
One of the police informed me that taking
photographs was not permitted in the United States.
Having lived there 53 years without knowing this I
was grateful for the information.
The second reason the experience was important to me
was that it gave meaning to the term, Iron Curtain. A
few hundred yards away, there was West Berlin - no
Iron Curtain, no restrictions, no threatening with
22
tommy-guns.
West Germany's humanitarian concern for those fleeing the
East had propelled it in the post World War II world to the vanguard
of transnational efforts, begun since 1921, to improve the status and as
well as the treatment of refugees as a matter of international law and
policy. Its role in creating this international climate proved vital in
winning the battles against government persecution based on beliefs
National and International Law, ILA REPORT OF THE SIXTY-SIXTH CONFERENCE 525
(Buenos Aires 1994) (Prof. Richard B. Lillich chair & Prof. Hurst Hannum rapporteur,

primarily responsible for the report per INTERNATIONAL HUMAN RIGHTS: PROBLEMS OF
LAW, POLICY, AND PRACTICE 166 fn., 3d ed. 1995)[ILA Report]; Filartiga v. Pena-Irala,
630 F. 2d 876 (2d Cir. 1980) (Judge Kauffman).
21 The Final Act of the Conference and Co-operation in Europe (Helsink
Final Act) (Helsink Accord) in 14 I.L.M. 1292 (1975); 73 U.S. Dept. State Bull. 3232
(1975) (source on file with author).
22V The Papers of Adlai E. Stevenson, Visit to Asia, the Middle East, and
Europe - March-August, 1953 at 364, (Walter Johnson, et al. eds., 1974).
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of the person.
Sadly, however, the State of Baden-Wiirttemberg, one of
Germany's component states, neglected these accomplishments in the
international and domestic arenas. Baden-Wirttemberg had seen fit to
house asylum seekers in a "total institution." Firm evidence is offered
that this so-called "official home for foreigners," situated in the
otherwise quaint university town of Tuibingen, was a place where
every aspect of the personal and social life of its 420 inhabitants were
controlled by camp authorities, i.e., a total institution. Detention
Camps for Aliens and Human Dignity, offered in German, 23 is a
significant report with lessons for decision-makers of a free society as
predicated by President Kennedy's famous phrase at the Wall. Its
analysis can affect justice for the contemporary phenomenon of global
dislocation of peoples by its examination of the injustices perpetrated
upon refugees by Baden-Wtirttemberg and Germany's federal system
of decision-making. What lessons does that detention camp have for a
government who holds the trust of decision in behalf of all its citizens
and who undertakes the responsibilities of a free society seriously?
I.
to the
Factual and legal features of the context leading
24
establishment of camps for refugees in Germany are these:
After a government halt placed on immigration in 1974, an
ever-growing number of refugees began seeking asylum in the Federal
Republic of Germany.25 At the same time, the percentage of refugees
23 LAGER UND MENSCHLICHE WURDE. DIE PSYCHISCHE UND RECHTLICHE
SITUATION DER ASYLSUCHENDEN

IN SAMMELLAGER

TOBINGEN

(Claudius Hennig &

Siegfried Wiessner eds., Tibingen: AS-Verlag GmbH 1982) [hereinafter Report] (source

on file with author).
24 This follows from the Report's preface by the Honorable Fritz Franz, judge
of the Berlin Supreme Administrative Court and one of the leading experts on Aliens' and
Refugees' Law in Germany.
25 See Refugees and Others of Concern to U.N.H.C.R.,

1999 Statistical

Overview United Nations High Commissioner for Refugees (Geneva, July 2000).
Applications submitted in (West) Germany for asylum over the years are as follows:
1976:11,125;
1983:19,700;

1977:16,410;
1984:35,300;

1978:33,136;
1985:73,900;

1979:51,493;
1986:99,700;

1980:108,000; 1981; 1982;
1987:57,400; 1988:103,100;
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recognized under the 1951 Geneva Convention 26 and the German
Constitution27 had been constantly decreasing.28
The German authorities employed several strategies to limit
the numbers of asylum-seekers. One way was preventing entry at the
border by distinguishing "real" refugees from so-called "abusive"
applicants for asylum. This weeding out tactic amounted to a denial
of due process to the applicant, and came under fire from several legal
experts in the field of refugee and immigration law. It was finally
held unconstitutional by the Federal Constitutional Court in its ruling
of February 25, 1981.29
The government devised another strategy to stem the tide of
refugees, creating the term "economic migrant" to justify imposing
harsh visa requirements on peoples migrating from Afghanistan,
Ethiopia, India, Iran, Pakistan, Sri Lanka, and Turkey. Air carriers,
who flew in undocumented aliens, were now obliged by law to take
them back to their home countries.
In the summer of 1980, asylum seekers were denied the right
to work during recognition proceedings. Only in January 1990, was
that policy ameliorated by granting work permits to those asylum
seekers who had already been in the country for one year. Then again
by shifting policy in July 1990, work permits were granted for all
asylum seekers without restriction, to affect the costs of reuniting East
with West Germany.
The state of Baden-Wtirttemberg, most fervent in its "struggle
against the flood" of asylum seekers, decided, in addition, to detain
refugees found at its borders in a "collection camp." 30 Against the
1989:121,00; 1990:193,000; 1991:256,000; 1992:438,191; 1993:322,599; 1994; 1995;
1996; 1997; 1998; 1999.
26Convention Relating to the Status of Refugees, Geneva, July 28, 1951, 189
U.N.T.S. 137, entered into force, April 22, 1954; Protocol Relating to the Status of
Refugees, New York, January 31, 1967, entered into force, October 4, 1967; November 1,
1988, 19 U.S.T. 6223, T.I.A.S. No. 6577, 606 U.N.T.S. 267.
27See supra note 4, at Article 16 (2)(2).
28 Siegfried Wiessner, Asylverweigerung ohne Anerkennungsverfahren, 7
EUROPAISCHE GRUNDRECHTE-ZEITSCHRwr 473, 474 (1980).

From 52.1% in 1973 to

18.5% in 1979 (source on file with author).
29 Id.(arguing the need for procedural requirements of the substantive right to
asylum, based on the Assylum Abuse Decree Case 56 BVERFG 216).
30 From the German Sammellager.
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resistance of the then Federal Minister of the Interior, Mr. Gerhard
Baum, the then Prime Minister of Baden-Wt&rttemberg, Mr. Lothar

Spaeth, personally made the "deterrence" of all refugees from the
FRG (and especially from his state) an explicit policy goal. 3'

This

successfully played on the xenophobic feelings of the people in his
home state, and led to the establishment in April of 1981 of the
Ttibingen "collection camp" on a site alongside the railroad station

which had previously housed part of the French armed forces
garrison, called Thiepval-Kaserne.32
II.
An empirical study, the first of its kind, 33 of the psycho-social

situation of the refugees in the camp, most of whom were fleeing from
developing, third world countries, 3 4 reveals the disastrous impact that

results from the decision to confine these foreigners.
Clinical psychologists 35 talked to 54 out of the hundred male
refugees living in the camp during the time of the study.36 The men,

who had resided in the camp for an average of 6.5 months, were
interviewed about their psychological condition. 38 They also
completed the Giessen-Test for depression, a scientific questionnaire
31Report, supra note 23 at 79 (citing STUTrGARTER NACHRICHTEN, July 19,
1980).

32 The ForcesFrancaisesen Allemage (FFA) were withdrawn from Germany

in 1992 when the Allied forces (United States, Britain, France, and Soviet Union)
relinquished their rights dating from their 2d World War victory in Europe to keep
military forces in Germany, conduct surveillance, and eavesdrop on communications; and
independence for the Federal Republic of Germany (West and East) was achieved under
the 4 plus 2 treaty, see supra note 17.
33 See Report, supra note 23, at 19-71. "Die psychische Situation der
Asylbewerber aus der Dritten Welt im Sammellager Tibingen" is the title of the main part
of the Report, devoted to this empirical study.
34 Id. at 24. In 1993, most refugees came from Eastern Europe, e.g. the
former Yugoslavia, Rumania, Bulgaria, and Turkey (Kurds).
35 Id. at 19 (listing Tiobingen psychologist Claudius Hennig and his
associates). 36
1 d. at 40.
37 Stays of this length are no longer the norm.
38
Id. at 49.
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developed by the leading German psychologist Professor HansEberhard Richter. 39 The same tests were applied to asylum seekers
who, because they had come before the cut-off date of September 15th
were allowed to live, work, and socialize outside the camp. While the
results for those living outside the camp were not malignant, the
refugees inside the camp suffered from severe psychic and
psychosomatic distress.4 0 All states of depression were found. States
of depression stemmed from the feelings of hopelessness caused by
conditions inside the camp, which was surrounded by a newly built
iron fence and guarded 24 hours a day. Another source of depression
was the delay compounded by the remote possibility of qualifying for
refugee status. The asylum seekers maintained that too high a burden
of proof was demanded of them. One refugee complained: "The proof
of my persecution would be established for the German authorities if I
went home to my country and were executed by the state." 4' The
study often found individual perceptions of approaching doom; being
deported to their home country where the cause of their upheaval is
unregenerate and government threat is unrelenting.
The camp dwellers were prohibited from working outside the
camp, whether in the private or public sectors of German society.
Their needs for subsistence were reduced to a minimal level. They
42
were not allowed to get welfare benefits. They received only 70 DM
a month, subjected to varying rules of good behavior, forced to live in
dormitories where six people shared a room together, and they had no
possibility of privacy. A repressive camp ordinance obliged them to
work in the camp and forbade them to receive visitors. This situation
could last for years, stretching out for as long as the recognition
procedure took.
Sixty percent of the refugees in the camp displayed a more or
less complete range of symptoms of various kinds of depression. The
symptoms of pathology included:
SId. at 67-70. (citing D. BECKMANN & H.-E. RICHTER, THE GIESSEN TEST.
Compare, GIESSEN-TEST (GT), HANDBUCH (2d ed. Bern 1972). The English version of
the test form, as distributed to the asylum seekers) (source on file with author).
40 See id. at 44-52. Hennig compellingly displays the data.
41See id at 24.
42 About $35.00.
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- general sadness; feeling totally hopeless;
- loss of control over external reality; feeling unable to
influence one's own destiny;
- flighty impulses; feeling the need to flee from an
intolerable reality;
- sleeplessness;
morning;

feeling unable to get up in the

- stupor; several refugees sat in their room for hours as
if petrified;
- apathy; many refugees were totally without energy,
and lacked the ability to make personal choices or
perform the simplest of chores;
- inner unrest, and emerging psychosis; some refugees
locked themselves in their rooms, ran restlessly up and
down like animals in a cage, and hammered their
heads against the wall; others just talked to themselves
incessantly.4 3
The physical consequences of alcohol abuse were also
apparent. The supervising physician's examinations revealed severe
liver disorders for one third of the refugees. One refugee even tried to
commit suicide by over-ingesting alcohol. The ensuing depressions
alternated between passivity and aggressiveness against persons and
objects, especially against their guardians, the camp security guards."
Every day spent living in the camp brought, further loss of
individuality and identity.
Camp residents come to think of
themselves as "administrative objects" or "animals." Owing to the
total administration of their daily life, some of the inmates showed
signs of regressive infant-like behavior. They would Call camp
personnel "Mama" or "Papa," etc.
43 Id. at 44-45 (illustrating Hennig's diagnosis).
44
Id. at 46.

826

N.Y.L. SCH. J. HUM. RTS.

[Vol. XVI

The study concluded that long stays in the camp gravely set
back the refugees' chances of functioning on the outside, in society.
They failed to learn anymore, plan their day on their own, and conduct
themselves responsibly in mannered ways. They lost their ability to
work and many of45 them convalesced as stationary patients of
psychiatric hospitals.

A comparative perspective is offered by an earlier study in
which Ailon Shiloh interviewed patients at the Veterans Hospital in

Downey, Illinois. 46 He wanted to examine the different affects that a
45 Id. at 47. This kind of camp illness (Lager-Koller)has been the subject
of
long-standing research by psychologists. See ERVING GOFFMAN, ASYLUMS: ESSAYS ON
THE SOCIAL SITUATION OF MENTAL PATIENTS AND OTHER INMATES (1961).
46 Ailon Shiloh, Sanctuary or Prison- Responses to Life in a Mental Hospital,
6 TRANSACTION MAG. (December 1968) reprinted in TOTAL INSTITUTIONS (SAMUEL E.
WALLACE 1971); Id. at 14-16. On medical and psycho-social conditions, see A. Favaro,

et al., Post-traumatic Stress Disorder and Major Depression Among Italian Nazi
Concentration Camp Survivors: A Controlled Study 50 Years Later, 29 PSYCHOL. MED.
87 (1999); Becker, et al., Case Series: PTSD Symptoms in Adolescent Survivors of
"Ethnic Cleansing" Results From a 1 Year Follow-up Study, 38 J. AM. ACAD. OF CHILD
AND ADOLESCENT PSYCHIATRY 775 (1999); Cecile Rousseau, et al., Family Trauma and
Its Association With Emotional and Behavioral Problems and Social Adjustment in
Adolescent Cambodian Refugees, 23 CHILD ABUSE AND NEGLECT 1263 (1999); Marina
Ajdukovic and Dean Ajdukovic, Impact of Displacement on the Psychological WellBeing of Refugee Children, 10 INT'L REV. OF PSYCHIATRY 186 (1998); Kaz de Jong, et al.,
Mental Health Care for Refugees from Kosovo: The Experience of Medecins Sans
Frontieres, LANCET (London), May 8, 1999, at 1616; Eileen Bayer and Nancy Brown,
Meeting the Education Needs of Refugee Children, 76 CHILDHOOD EDUC. 32D, (1999);
Boris Servan-Schreiber, et al., Prevalence of PosttraumaticStress Disorder and Major
DepressiveDisorder in Tibetan Refugee Children, 37 J. OF THE AM. ACAD. OF CHILD AND
ADOLESCENT PSYCHIATRY 874 (1998); Sverre Varvin, PsychoanalyticPsychotherapywith
Traumatized Refugees: Integration, Symbolization, and Mourning, 52 AM. J. OF
PSYCHOTH. 64 (1998); Rachel Tribe and Padmal De Silva, Psychological Intervention
with Displaced Widows in Sri Lanka, 11 INT'L REV. OF PSYCHIATRY 184 (1999); Stevan
M. Weine, et al., PTSD Symptoms in Bosnian Refugees 1 Year After Resettlement in the
United States, 155 AM. J. OF PSYCHIATRY 562 (1998); Robert G. Blair, Risk Factors
Associated with PTSD and Major Depression Among Cambodian Refugees in Utah, 25
HEALTH & SOC. WORK 23 (2000); Stevan M. Weine, et al., Testimony Psychoterhapy in
BosnianRefugees: A Pilot Study, 155 AM. J. OF PSYCHIATRY 1720 (1998); Rim Mghir and
Allen Raskin, The Psychological Effect of the War in Afghanistan on Young Afghan
Refugees from Different Ethnic Backgrounds, 45 INT'L J. OF SOC. PSYCHIATRY 29 (1999);
Sverre Varvin and William B. Stiles, Emergence of Severe Traumatic Experiences: An
Assimilation Analysis of Psychoanalytic Therapy with A Political Refugee, 9 RES.
PSYCHOTH. 381 (1999); Barbara L. Nicholson and Diane M. Kay, Group Treatment of
Truamatized Cambodian Women: A Culture Specific Approach, 44 SOC. WORK 470
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total institution had on different types of people. He found two
The first had been
strikingly different groups of patients.
"institutionalized," meaning that they did not want to leave the
institution even if given the chance. The second group had not been
institutionalized and they all had hopes and expectations of leaving.
each group
Shiloh compiled the different attributes common4 to
7
cultures):
other
from
refugees
for
adjustment
to
(subject
Institutionalized
*poor urban centers
*passive and silent
*apathy/non-cooperative
*high school drop-outs
*usually single or divorced
*lived away from family/alone
*older

Non Institutionalized
*middle to upper middle class
*more articulate
*full and coherent replies
*high school graduates
*married or living with family
*good secure jobs
*younger

Shiloh also found that the "medical diagnosis which led to the
hospitalization had little to do with determining their general
profile. 48 This strengthens the view that the profiles "represent
reactions to the [total] institutions, not aspects of the mental illness. 4 9
A checklist of the different reactions (which do not seem all that
examination of the Tiibingen detention camp
dissimilar to Hennig's
50
inhabitants) are:
Institutionalized
*cut off from the outside

Non-Institutionalized
*oriented towards the outside

(1999); Andreas Goldberg, The Status and Specific Problems of Elderly Foreignersin the
FederalRepublic of Germany, 27 J. COMP. FAM. STUD. 129 (1996); A. B. A. SEC. OF INT'L
L. AND PRAC. REP. TO THE HOUSE OF DELEGATES, REFUGEE HEALTH NEEDS, in 26 INT'L.

LAW. 265-73 (1992).
47 Ailon Shiloh, Sanctuary or Prison -

Responses to Life in a Mental
Hospital, 6 TRANSACTION MAG. (December 1968) reprinted in TOTAL INSTITUTIONS
(SAMUEL E. WALLACE 1971) at 13-14.
41

Id. at 14.

49 Id.
5

Id. at 14-16.
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*hospital is only temporary
*aware of material comforts but
viewed as normal services
*realized institution emphasized
punishment instead of treatment
*looked forward to day passes

Shiloh concluded that institutionalized patients do not want to
leave. They viewed the hospital as home and the only secure or
comforting thing in their lives. Many are not mentally ill, they have
just lived in institutions all of their liVes and know no other way of
life.
The non-institutionalized patients want out, but they cannot
find the treatment or therapy they need in order to lead productive
lives in society. Their consciousness that they are in the hospital only
because they need some sort of temporary help mitigates the onset of
mental stress and its accompanying pathology that so affects refugees
faced with the prospect of unending confinement.
Shiloh also discussed the impacts on inmates of the actual
running of a mental hospital. Most institutions use the custodial
approach in that they take care of the physical needs of the patients (to
a degree), but the patient-inmate's emotional or psychiatric needs are
often left unmet. The staff of the institutions wants things to run
smoothly. This means that all patients must be "good" and do as they
are told. Patients can only rebel for so long against a suffocating
internal order. Sooner or later they have to give in and will be
institutionalized by having to internalize the norms of the institution.
It seems that such institutionalized effects may be detrimental to the
autonomy of the person, so fundamental to a free society.
Refugees face agonizing decisions that are painful, bleak and
even traumatic: to stay in the country of asylum and begin a new life
under quite foreign circumstances will require that they reinvent
themselves, or, if and when things improve enough for them, to return
to their homeland and the familiar things they grew up with. In either
case, there is anguishing, there is agonizing, there is some depression
at having to leave behind something of oneself, close family and
friends. An exile pathology of not feeling at home and even
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romanticizing about the past seems completely borne out by the more
than 800,000 Ethnic Albanian refugees who have foregone living
abroad and have returned home to Kosovo. 5 1 Their choice of going
back to their homeland is regarded by the UNHCR as the largest
single repatriation of refugees to any country since the founding of the
United Nations. 52 "They go to a country where they feel safe,"
observed Mr. Jules Hersman, the American Refugee Committee's
communications director in Minneapolis, "and there are all these
amenities. But soon they begin romanticizing about the past." As he
emphasizes, "What they don't realize is that when they return home,
it's not the same place, and probably
never will be. That can send
53
anyone into a deep depression.,
Poems 54 encapsulate, in the most poignant way, what a refuge
feels in a completely alien and mostly unfriendly surrounding,
expressing their completely foreign situation. Of these portrayals, one
of the most impressive of them is the poem by Hari Paul, a refugee
from India:
Wilderness
I am not the light
for the eyes of anybody
I am not the lamp
for the heart of anybody
I am the dust of the road
which is of no use to anybody
I am the song of boredom
why should anybody listen to me?
I am the garden
deserted by autumn.
51 Sandra Marquez Garcia, Unwelcome Return to Kosovo, MIAMI HERALD,

Nov. 14, 1999, at L1.
52 id.
53

Id.

54 See Report, supra note 23.

Several poems of refugees are inserted at
various places in the Report, along with a survey of photos from the camp. Another
refugee from India concludes with the poem - the first and last lines of which commence
this essay as one of the epigraphs.
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Why should anybody come to me?
Why should anybody bring me flowers? 55
Why should anybody light the lamp for me?
III.
56
The legal foundations of the German State camp regime
were shaky. By erecting the camp, the Baden-Wtirttemberg executive
had violated legislative enactments, which only a year earlier rejected
the idea of "Sammellager 57 and instituted a system which seemed to
be watertight: there was nearly no chance to avoid the camps for

refugees entering the state of Baden-Wtirttemberg. Even pregnant
women were sent to the introductory camp at Karlsruhe. 58 There they

were examined medically, and on confirmation of their childbearing
status were torn away from their husbands in contravention of the

international human right to family unity, as well as the German
Constitution.5 9

Children of refugees were denied access to public

55See Report, supra note 23, at 5. Refugee camp occupant, Hari Paul.
56 Id. This discussion is entititled Die Vorldufige Wohnheimordnung Anmerkungen zum Statut des Sammellagers Tilbingen. Professor Wiessner, now a faculty
member at St. Thomas University School of Law in Miami, was then a faculty assistant
to, Professor Hans von. Mangoldt, the international lawyer and German expert on
nationality at Tflbingen University.
57State Law of April 3, 1979, BGB1. 1979, 134, Act Allocating Asylum
Seekers (source on file with author).
58This practice of distribution to cities has been altered by a new law in terms
of which pregnant women are confined for 3 months, followed by distribution to other
centers.
59
See Report, supra note 23.
Article 6 (Marriage, Family, Illegitimate Children)
(1) Marriage and family shall enjoy the special protection of
the state.
International Covenant on Civil and PoliticalRights, New York, December
11, 1966, entered into force, March 23, 1976; for the Federal Republic of Germany,
March 21, 1976, with a declaration applying it to West Berlin; for the United States,
September 8, 1992. 999 U.N.T.S. 171:
Article 23. (1) The family is the natural and fundamental
group unit'of society and is entitled to protection by society
and the State ....
Universal Declaration of Human Rights, adopted by the U.N. General
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school education in violation of the additional protocol to the
European Human Rights Convention of 1952.60
Upon examination, 6 1 the camp ordinance of July 2 8 th 1981,
was considered the most restrictive internal public order for such an
institution in the Federal Republic of Germany. In the context of the
Federal Constitutional Court, the Report concluded that the Camp
Ordinance was unlawful because of the lack of necessary
authorization of the Federal Parliament in Bonn. Basic decisions on
the internal public order of institutions ranging from grade schools to
prisons, have to be made by the legislature, not the executive branch
of a constituent political unit of the federation.62
Even if one accepts the general legality of an institutional
order of involuntary commitments, particular provisions of the code of
deterrence violated the, so-called "higher rule of law" imposed by the
German Federal Constitution. For instance, the camp ordinance
allowed the administration to enter the refugee's rooms at any time
and without justification. Individual refugees were not provided with
a secure storage facility for intimate personal belongings, including
documents of persecution and personal letters - while lockers are
freely accorded to grade school children, sports persons, soldiers,
police persons, and other public employees. The need for a locker is
clearer in view of the fact that refugee camps are sometimes used by
foreign agents for spying on their government's enemies. Their
absence, like the unauthorized entry of the dormitory rooms, deprived
the refugees of the right of privacy.63
Assembly, December 10, 1948. U.N.G.A. Res. 217A (III), U.N. Doc A/8 10, at 71 (1948):
Article 16. (3) The family is the natural and fundamental

group unit of society and is entitled to protection by society
and the State.

Article 25. (2) Motherhood and childhood are entitled to
special care and assistance ....
60 Protocol (No. 1) to the European Conventionfor the Protection of Human
Rights and FundamentalFreedoms, Paris, March 20, 1952, entered into force, May 18,
1954; for the Federal Republic of Germany, February 13, 1957 EUROP. T.S. No. 9, 213
U.N.T.S. 262:
Article 2. No person shall be denied the right to education ....
61See supra note 23, at 81-7.
62 id.
63

1 d. at 90.

832

N.Y.L. SCH. J. HUM. RTS.

[Vol. XVI

Camp inhabitants were not given an allowance to support
themselves, independently. Refugees, by their UN status as displaced
persons, (as Professor Alona Evans observes in this Essay's 3 rd
epigraph), have a unique protective need for such security. They only
received a minimal supply of goods and their diet was standardized
and unvarying. The camps did not provide for special dietary needs
- for religious or health reasons. Inhabitants had to ask for each
piece of clothing, and housing in one of the accorded rooms was
mandatory. Furthermore, essential personal hygiene items, such as
soap, shampoo and toothpaste were not provided. 4 In contrast,
children (in general), in a boarding school, are sustained by their
parents with food and confectionery packets, and allowing them to
draw daily boarding school rations from these tuck boxes, along with
pocket money.
On two fixed dates a month, camp refugees were
administrated money for small personal expenses in the sum of DM
42, 50. The money was "forfeited" if they did not turn up on these
65
dates, or if they failed to sign the daily attendance list at the gate.
By August 14 th 1981, sixty-nine refugees were denied even these
minimum funds because they were not informed of the signature
requirement (which was not published in English, a language
understandable to most of the refugees).66
Under German law, the duty to sign attendance lists can only
be imposed by the Federal Parliament, acting in its law-making
capacity.
Otherwise, such a measure is unconstitutional.
In
Tibingen, denying money was used as a means to enforce the duty to
sign an attendance list. This deprives the asylum seekers of a
substantial means of providing for the necessities of life. The author
of this part of the Report and several other legal experts6 7 contend that
the state is not allowed to enforce illegally imposed duties by
withholding minimum means of subsistence, which are guaranteed by
the basic principle of human dignity guaranteed by the Federal
64
65

Id. at 91.
Id. at 93.

66 Id.
67

Id.

at

95;

see

also

ERNST

FORSTHOFF,

I

VERWALTUNGSRECHTS 505 (10th ed. 1973) (source on file with author).

LEHRBUCH

DES
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Constitution.68
Refugees are not allowed to work under German federal law.
Nevertheless, the Camp Ordinance empowered the Administration to
urge them to work, in return for which they received no
compensation. Such a provision amounts to forced labor, unlawful
under the German Constitution 69 and international labor covenants.7 °
The refugees were not allowed to leave the city of TUbingen,
to which they were restricted pending the outcome of their asylum
status applications. They were not permitted to receive visitors except

68 See

Report, supra note 23, at 95.
see also BLAUSTEIN, supra note 4.

69 Id. at 91;

Article 12 (Right to choose trade, occupation or profession)
(3) Forced labor may be imposed only on persons deprived
of their liberty by court sentence.
70 InternationalLabour Organization Convention (No. 105) Concerning the
Abolition of Forced Labor, adopted by the I.L.O. General Conference, 40th Sess.,
Geneva, June 25, 1957. 320 U.N.T.S. 291, entered into force, January 17, 1959; for the
Federal Republic of Germany, June 22, 1960, with a declaration applying it to West
Berlin. 337 U.N.T.S. 443. The 1957 Geneva Forced Labor Convention prescriptions are:
Article 1
Each Member of the International Labour Organization
which ratifies this Convention undertakes to suppress and
not to make use of any form of forced or compulsory
labour(a) as a means of political coercion or education or as a
punishment for holding or expressing political views or
views ideologically opposed to the established political,
social or economic system;
(b) as a method of mobilizing and using:labour for purposes
of economic development;
(c) as means of labour discipline;
(d) as a punishment for having participated in strikes;
(e) as means of racial, social, national or religious
discrimination.
Article 2
Each member of the International Labour Organisation
which ratifies this Convention undertakes to take effective
measures to secure the immediate and complete abolition of
forced or compulsory labour as specified in Article 1 of this
Convention.
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from relatives and certain registered persons. 7 1 In this way their
treatment seemed worse than that of the prisoners; even typical
criminal justice offenders enjoy visits from loved ones. Asylum
seekers were unconstitutionally deprived of a means of
communicating with the outside world, diminishing thereby their
ability to engage in normal social intercourse, and to establish and
maintain friendships. 72 The main reason for denying camp residents
freedom of association was in order to prevent them from engaging in
"any political activity". Under the German law that governs
foreigners, such blanket prescriptions limiting political activity are
unlawful. Political rights can only be refused in individual cases, and
only when proven facts warrant such denial.73
The camp inhabitants were not allowed to prepare their own
meals, including simple snacks or cups of coffee or tea.7 4 Finally, a
provision obliged refugees to denounce neighbors who committed
criminal offenses in the camp. 75 In the light of past Nazi offenses and
related practices in Communist countries, this provision seems
preposterous and repugnant.
This narrowly woven corpus of prescriptions leads to an
internal public order that denies determination of the self by curtailing
personal autonomy unduly, disallowing the making of individual
choices appropriate to the well-being and personal security of an
asylum seeker. This runs contrary to the basic law and policy
declared by the Federal Constitutional Court,76which states that the
individual is a free and responsible personality.
Is the underlying purpose of these restrictions, the goal of
deterring future refugees, in itself, a legitimate end? The policy of
deterrence, it was concluded, stems from a policy of utilitarianism,
which authorizes using the individual as a means to an end. This
policy runs contrary to a proposition to erase Nazi "law" and practices
Report, supra note 23, at 75-6.
1 d. at 97.
7"Id. at 96.
71 See
72

74 id.
75 id.

76Id. (citing the leading pertinent decisions of the Federal Constitutional
Court are found at 49 BVerfGE 298 and 45 BVerfGE 229).
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that originates with Immanuel Kant,77 and is codified in the very first
article of the German Constitution:
Article 1 (Protection of Human Dignity)
(1) The dignity of man [and woman] shall be
inviolable. To respect and protect it shall be the duty
of all state authority.
(2) The German people therefore acknowledge
inviolable and inalienable human rights as the basis of
every community, of peace and justice in the world.78
The Constitutional Court of Germany holds that the individual
must always be treated as an end in itself, based upon inalienable
respect for the dignity of man and woman. For, the Court has adopted
Kant's view via the Constitution, that no person may be treated as a
pure object, and most certainly not by the law. 79 As human dignity is
owed to all human beings under the jurisdiction of German law,
80
citizens as well as foreigners, it must also be accorded to refugees.
Refugees, in short, must not be mistreated by the state, or
reduced to objects of deterrence policies. Camps like the one
investigated violate by design and by implementation the very dignity
of their human inhabitants. 81 Abolition of the camps, positively
overdue a year after the inception of the Tiibingen camp, came about
because of overcrowding and consequent change in their already
depressive character. Since 1985 refugees have been accommodated
more hospitably in transitional reception centers in villages and cities.
In 1989, ethnic Germans, from the former Soviet Union and its former
satellites, began to be housed in the Tiibingen-Thiepval Barracks,
largely without their prior seemingly onerous restrictions.

77

IMMANUEL KANT, DIE METAPHYSIK DER SITrEN, ERSTER
METAPHYSISCHE ANFANGSGRUNDE DER RECHTSLEHRE 226 (2d ed. 1798).
78 See BLAUSTEIN, supra note 4.

THEIL:

79 Id. at 99. (citing Cp. 45 BVERFGE 228) (Decision on Life Sentences).
80

1 d. at 99-100.

"j Id. at 100.
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IV.
"No stranger need lodge in the street. (Job 31.32)." The Holy One does not
reject a single creature. Rather, all are acceptable to G-d. The
gates are open at
82
all times, and all who wish may enter."

The appendix of Detention Camps for Aliens and Human

Dignity83

contains a theological contribution, written by Vicar
Baumgarten.84 Motivated by the Christian postulate of helping others,
a Lutheran priest went to the detention camp where he organized
social and cultural gatherings for the detainees within a circle of
German friends.
Vicar Baumgarten declares that there are
conventions in the Judeo-Christian tradition for treating refugees
well.85
Vicar Baumgarten concernedly asks which conception of the
human person, man and woman, beckons those persons who favor a
conception of deterrence. From biblical portions he concludes that the
view of the individual presupposed by this policy cannot be a
Christian one. There are many stories about refugees in the Holy
Scriptures. Abram leaves Ur of the Chaldees for Canaan and becomes
Abraham and flees a drought to Egypt. Joseph flees his brothers.
Moses flees from the slavery of Egypt. Jesus of Nazareth's parents
fled before the Roman tax collectors to Bethlehem. 86 These biblical
stories end with the welcome of the refugees by brothers and sisters
who realize their plight and who go out of their way to help them.
God for a Christian is no national God rather the Creator of all human
beings. God does not distinguish between nationals and refugees or
foreigners. When distinctions are made they should at most be for the
benefit of the poor, refugees and foreigners, and the underprivileged.
In principle, all men and women are equal before God. The Biblical
commandment is clear: "You shall not oppress a stranger, for you
82

Exodus Rabbah 19.4, in

GATES

OF REPENTANCE:

THE NEW UNION

PRAYERBOOK FOR THE DAYS OF AWE (epigraph) (New York Central Conference of

American Rabbis 5738/1984).
83 See Report, supra note 23.
84 Id. at 105-7, 114. Vicar Werner Baumgarten.
85 Id.
86 id.
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know the feelings of
the stranger, having yourselves been strangers in
87
the land of Egypt.,
"Love your neighbor as yourself," is at the heart of Vicar
Baumgarten's afterward to the Report Detention Camps for Aliens
and Human Dignity.88 "The world at large is unaware of the fact that
. . . the golden rule of human conduct . . . was first taught by
Judaism." 89 Rabbi Hertz reveals that the commandment of Leviticus
19:18 is a comprehensive maxim of morality so that "[f]or the sake of
your human dignity[:]" 90 (1) all persons are entitled to human love as
a consequence of the divine image in man and woman (the golden rule
read in conjunction with Genesis 5:1), (2) nations and classes (rich
and poor, young and old) and not only individuals are included for the
command is a "sublime conception of international morality" (3)
neighbor (rea) means neighbor irrespective of race or creed since its
range is inclusive of every human being by virtue of his or her
humanity, (4) the friendless and homeless alien (ger, stranger), who
like the poor was likely to become a victim of oppression and
injustice, is included irrespective of creed or race (Leviticus 19:34 and
Exodus 22:20, 23:9), (5) even the enemy is included with a genuine,
practical love so that his or her behavior directed at you does
not set
91
your policy standard to conduct envy, ill-will, or vengeance.
This is a demand, whether cast positively or negatively, for
equal treatment, "for others to have the same kind of treatment we
want for ourselves." 92 Rabbi Plaut 93 raises two golden rule issues: (i)
its opportunity and practicality (ii) its vicinage development.
The Torah's deep concern passes that of other ancient peoples,
like the Greeks and Romans, who based their rule protecting
foreigners on a personal reciprocity. Its feelings for the stranger are
87Exodus 23:9; see also id. at 114. The Vicar uses the Lutheran version of
the Bible, which preceded the King James Version.
88See Report, supra note 23.
89 THE PENTATEUCH AND HAFTORAH AT 563 (J.H. Hertz ed., London: Soncino
Press 1977) (Hebrew Text English Commentary).
90 See id. at 316.

9'See id. at 563 and 316.

92THE TORAH: A MODERN COMMENTARY 892 (W. Gunther Plaut ed., UAHC

1981) (citing Deuteronomy 1:16).
9'See id.
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imposed by the golden rule on the entire community and intimately
connected with Israel's experience with being foreigners in Egypt so
that unconnected Gentiles are referred to as the "sons [and daughters]
of Noah,",94 and thus, as co-members of the same human race bearing
God's image. Lot was Abraham's nephew and Abraham was God's
friend. Focus is on a relationship of kinship and beyond - but more
profoundly, focus is on God's concern, care, and judgment that
extends to all human beings as, "the all embracing God of the
world., 95 One God expresses one humanity and demands of us the
brother and sisterhood of all, the Rabbi's touch.
The
We have to be compassionate about all people.
foreigner's equal rights under the biblical law called forth abstaining
from certain forbidden practices that would contaminate the
community but were not required to participate in the Israelite
religious practices. As a general rule, loving one's enemy would be
almost impossible to practice. The Torah gives practical cases of
application that have the underlying purpose of assigning concrete
boundaries on relationships of enmity. 96 For human nature holds one
back from loving one's enemy as much as one loves oneself and one
is not commanded to commit self-sacrifice of one's own life.
Nachmanides (the 1 3 th century biblical commentator and Hispanic
Rabbalist) addresses the significance of rhetorical hyperbole in the
Torah language and interprets the commandment as demanding of one
to love the good for others as much as one does for oneself.97 In this
way, one can be freed from envy to celebrate in "the good." The
practical case of having to save one's enemy's ox illustrates that an
animal needs humanitarian concern in representing not only its import
for the ancient agricultural society but also, more importantly, the
object of divine concern just as all human beings represent that divine
concern. The limits commanded enable one to rejoice in the good
to the
fortune that befalls one's neighbor for to tolerate injustice
' 98
animal of a neighbor would amount to "ill-considered love.
94See
95See
96 See
97See

id. at 899.
id. at 1336.
id. at 1369.

id. at 893.
98THE PENTATEUCH AND HAFTORAH, supra note 89, at 564.
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The enemy in the biblical texts would not be a national enemy
but a personal adversary. Ill feelings would have been engendered in
the close quarters of an altercation or lawsuit between neighbors.
One's vicinity in the ancient world would constrain application of the
golden rule to a person's location, governance, and technology.
Persons failed to share in the essential political, economic, and other
social decisions. Tax levies, expulsions, or invasions and other
consequential incidents were recognized right at the point of inception
of the effects of fateful occurrences. The modern period of human
history gives an unparalleled chance and obligation, as Rabbi Plaut
observes, to implement the golden rule for the global community.
"Today, indeed, we must consider what duties we owe to the
Vietnamese, the Biafrains, the Bengalis; but that is something new.
And it does not make the question of our relationships with those
nearer home any less compelling." 99
V.
The human rights movement, with the development of its
underpinnings, norms, institutions and processes, since 1945 has
called sharp attention to the plight of the political, racial, and religious
escapee. This has as much to do with the scope of the problem as
with humane treatment and protection.
The problem of massive movements of asylum seekers is not
new. Only the organization of the world has changed. Territorial
communities, since the peace of Westphalia, are nation-states to
whom one needs apply for a grant of asylum. There have been large
groups of exiles in the past, such as the refugees of the French
Revolution and the participants in the Paris Commune who lost their
revolution in the nineteenth century. The political escapee found
focus increasingly because his or her political and civil rights were
imposed upon, even ruthlessly. Large-scale migrations of asylum
seekers began the century with the civilian and military White Russian
refugees and the remnants of the Spanish republican armies. Jewish
persons escaped from Hitler's Germany. Hundreds of thousands of
99 See id. at 893.
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Jews had to flee from their homelands in Europe in 1939 when the
lights to freedom were extinguished and when the Nazi empire
entrapped the dominated countries. The end of Hitler's war and of the
Axis's war in the East left masses displaced. Remnants of Russian
ethnic minorities also had to be cared for. Tibetan refugees following
China's occupation in 1950 and in 1959 with the Lhasa uprising, with
thousands of Tibetans fleeing over the Himalayan mountains. Flows
of refugees were augmented by exiles from the countries behind the
Iron Curtain which descended in 1945; exiles from Castro's Cuba;
multitudes escaping Indo-China;' Asians expelled by Kenya in 1969;
Indians expelled by Uganda in 1972; African refugees escaping
Uganda and Rwanda in 1994 when the ferocity's of the Hutu
massacre of the Tutsis in Rwanda and Zaire set in motion a regional
chaos and what seemed the largest refugee exodus in history.
In 1986 and 1997 Canada was beset by some 1,000 asylum
seekers a week. Refugees who had been living in West Germany
boosted the numbers.
From 1980 to 1988 the United States was faced with a wave of
refugees that became known as the "Mariel Cubans."
Most recently, Ireland seems to be a target of asylum-seekers.
Compared with an annual total of 424 four years ago, the application
number for the first ten months of 1999 is 5,49700
By 1986 the Federal Republic of Germany confronted a large
proportion of asylum seekers from East Berlin and some African
countries, entering Germany with the connivance of the German
Democratic Republic and the Soviet Airline Aeroflot. When some
27,000 Turks boarded some 600 buses in Istanbul bound for East
Berlin and thoroughfare to West Germany, the popularly elected
Bundestag and representatives of the executive branches of the sister100
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states (Ldnder) in the Bundesrat tightened the West German asylum
law. The constitutional amendment, enacted on October 1st 01986,
1
required and received a two-thirds majority vote by both houses.

VI.
Until the year 1993, any person who claimed the protection of
Article 16 of Germany's Constitution, as an asylum seeker and victim
of persecution, was permitted to stay in Germany pending an official
decision on his or her refugee status. The process could take up to
several years. Precipitating events for changing Germany's asylum
law were fourfold: (i) as Europe gradually drifted into recession in the
'80s, neighbors were closing their doors to immigrants, (ii) the end of
communism in central and eastern Europe led to raising of the Iron
Curtain and open borders with Germany's neighboring countries; (iii)
growing tensions and armed conflict in Bosnia, Croatia, Kosovo under
its Serbian controllers, and Turkey; and (iv) the constitutional right for
every asylum-seeker who claimed to be a victim of political
persecution to enter and stay in Germany.
Besides providing asylum for foreigners with a fear of
political persecution (of whom fewer than 55 are considered
qualified), Germany admitted "tolerated refugees," a status accorded
foreigners who feared returning to a region that was under war or
economically distressed where they would be threatened. In 1997, for
example, in addition to the 438,191 persons who applied for asylum,
an additional 250,000 war refugees were admitted to Germany from
the Balkans. Germany also has a principle of free admission for its
Aussiedler,10 2 persons of German origin whose ancestors have lived in
central and eastern Europe for centuries. Pre-1945 expellees and
Aussiedler have the right to enter Germany and the right to reclaim
citizenship.
101F.R.G. Const., art. 79. The Constitutional amendment fell outside art.
79(3), which prohibits amendments to art. 1 (human dignity) and art. 20 (structural
provisions of the Constitution). The latter provisions arguably were not affected by the
amendment.
102 STEPHEN CASTLES & MARK J. MILLER, THE AGE OF MIGRATION 192 (2d
ed. 1998).
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Causal factors leading refugee flows to Germany also
transferred social stress and growing unemployment concerns, which
impelled the government to introduce de facto quota systems,
03
grounded on complicated bureaucratic rules, even for Aussiedler.1
Germany does not see itself as a country of immigrants and
does not automatically grant citizenship to children of foreigners born
on German soil (ius soli). Nor does Germany reach out to neutralize
immigrants and integrate them into the country. Yet, Germany was,
all in all, more open to refugees than any other industrial nation-state
and from 1945 became the second largest recipient of immigrants in
the world. As an industrial country, Germany had one of the most
generous refugee and
asylum policies. In 1997 the total population
10 4

reached 7.2 million.

In the 1990s Germany seemed to be faced with a costly
system of legal protection and claims to a wide range of welfare
benefits from its asylees. 10 5 The majority came Bulgaria, Romania,
Turkey, and the former Yugoslavia. The reasons for seeking asylum
included fleeing from discrimination and repression (Albanians from
Serbia/Kosovo, Gypsies from Romania, Kurds from Turkey, and
Muslims from Bosnia and Bulgaria); escaping internal wars (in
106
Bosnia, Croatia, and Turkey); and seeking employment.
Germany's policy of distinguishing economically motivated refugees
from politically persecuted asylum-seekers under the 1951 Geneva
Convention was not working. Administrative authorities, courts, and
municipalities were burdened by an influx of asylum-seekers
notwithstanding staffing and financial resources. Political demands
began to rise for a legislative solution and a compromise was struck
between the coalition partners of the government and the largest
opposition party (SPD).
In 1992, asylum laws, broadly including frontier controls and
103 Id.
104 Andrew

Nagoski with Stefan Thein (Berlin), The German Melting Pot,

NEWSWEEK, Atlantic Edition, April 21, 1997, at 14.
105 Dr. Kurt Schelter, Asylum Legislation in the Federal Republic of
Germany, in PARLIAMENTARY ASSEMBLY, COUNCIL OF EUROPE, ASYLUM at 114 (Sophie
Jeleff ed., Strasbourg: Council of Europe Publishing 1995) (source on file with author).

106 MIGRANTS, REFUGEES, AND FOREIGN POLICY: U.S. AND GERMAN POLICIES

TOWARD COUNTRIES OF ORIGIN 342 (Rainer MOnz & Myron Weiner eds., 1997).
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practices, were changed by Denmark, France, Germany and Spain. In
1993, other European Union countries followed; Austria, Finland, the
Netherlands, and Portugal. Germany went further and changed its
Constitution. Germany re-examined its refugee and citizenship policy
and revised its refugee and asylum laws (to halt unrestricted entry)
and citizenship laws (to make German citizenship less difficult to
obtain). After a protracted and emotional debate on the right to
asylum in domestic law, Article 16, 11.2 was changed on July 1st 1993
with a new provision completely reformulating10 7Article 16. Article 16
is, first, devoted to nationality and extradition:
Article 16 (Nationality, extradition). (1) Nobody may
be deprived of their German citizenship. Loss of
citizenship may only occur pursuant to a law, and
against the will of those affected only if they do not
thereby become stateless. (2) No German may be
extradited to another country.
This constitutional provision gives effect to protection of the
individual's autonomy as antidote to the excesses and deprivations of
human rights committed by the Nazi regime. A 1993 revision of
Germany's citizenship law enabled foreigners who live in the country
for 15 years to obtain citizenship along with 17-23 year-old foreigners
who live in the country for 8 years and attend school for 6 years. In
July 1999, the coalition of Social Democrats and environmentalist
Greens enacted new citizenship in the face of Christian Democratic
Union and Christian Social Union opposition 0 8 Citizenship has been
made somewhat easier to obtain by naturalization: applications may
be made by Aussiedler (ethnic Germans from eastern Europe) after
their settlement in Germany and by foreigners after 8 years of
residence. Children of foreigners obtain citizenship by birth on
German soil if one of the parents has lived in Germany for at least 8
years. At age 21-23 years, they must elect either their German
citizenship or the foreign citizenship of their parent(s). Germany
107 ALBERT BLAUSTEIN, CONSTITUTIONS OF THE WORLD: GERMANY

(1993).

112f.

108 Haig Simonian, Man in the News Gerhard Schroeder: Germany's Deal-

meister, FIN. TIMES, July 15, 2000, at 7 (source on file with author).
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prefers as its main legal principle, single rather than multiple
citizenship to avoid family problems, such as inheritance and the
proof of German connections. Germany, however, allows dual
citizenship in special cases. 10 9 Article 16a is, with its changes, a
longer provision and is devoted to the right to asylum:
Articlel6a (Asylum). (1) Anybody persecuted on
political grounds has the right to asylum.
So far, so good. Qualifications on the right to asylum follow:
(2) Paragraph 1 may not be invoked by anybody who
enters the country from a member state of the
European Communities or another third country where
the application of the [1951 Geneva Convention] and
[European Convention on Human Rights] is assured.
Countries outside the European Communities which
fulfil the conditions of the first sentence of this
paragraph shall be specified by legislation requiring
the consent of the Bundesrat. In cases covered by the
first sentence[,] measures terminating a person's
sojourn may be carried out irrespective of any remedy
sought by that person.
(3) Legislation requiring the consent of the Bundesrat
may be introduced to specify countries when the legal
situation, the application of the law and the general
political circumstances justify the assumption that
neither political persecution nor inhumane or
degrading punishment or treatment take place there. It
shall be presumed that a foreigner from such a country
is not subject to persecution on political grounds so
long as the person concerned does not present facts
supporting the supposition that contrary to that
presumption, he or she is subject to political
persecution:
109See Statute Reforming the Nationality Law of July 15, 1999, BGBI, I.S.
16,18 (source on file with author).
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(4) The implementation of measures terminating a
person's sojourn shall, in the cases referred to in
paragraph 3 and in other cases that are manifestly illfounded or considered to be manifestly ill-founded, be
suspended by the court only where serious doubt
exists as to the legality of the measure; the scope of
the investigation may be restricted and objections
submitted after the prescribed time-limit may be
disregarded. Details shall be the subject of a law [i.e.,
statute].
(5) paragraphs 1 to 4 do not conflict with international
agreements of member states of the European
Communities among themselves and with thirds
countries which, with due regard for the obligations
arising from the [1951 Geneva Convention] and the
[European Convention on Human Rights], whose
application must be assured in the contracting states,
establish jurisdiction for the consideration of
applications for asylum including the mutual
recognition of decisions on asylum.
German constitutionalism has here a sea-change to the
individual right to asylum, as accorded by its domestic law. The
domestic right is now subject to an objective test, moving away from
the previous focus on the criterion of subjective persecution.
Previously, the focus was protection of every person who is outside
his or her country of nationality (or former habitual residence if
stateless) and who is unable or unwilling to return to it because of a
well-founded fear of persecution for reasons of race, religion,
nationality, political opinion or membership of a particular social
group. This subjective focus was the previous presumption. It was
pursued quite apart from humanitarian concern with other refugees in
need of protection who seek asylum due to civil war or other armed
conflicts, foreign aggression, or serious disturbances resulting from:
generalized internal violence, gross violations of human rights, or
breakdown of public order in their country.
Paragraph 2 prescribes the so-called "safe third country"
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principle. It specifies that the right is no longer guaranteed for asylum
seekers who enter Germany by way of a third country adjudged "safe"
within or without the European Union. The individual asylum-seeker
is protected by a conjunctive of the two international treaties, but what
of countries outside the framework of the Council of Europe's
membership?
Is the European Convention on Human Rights
equivalent to the United Nations Covenant on Civil and Political
Rights? What if only the obligations of the 1951 Geneva Convention
prevail? Any asylum-seeker entering Germany will be returned to the
country passed through, which can provide protection or, at a
minimum, regular asylum process to that person.
Under paragraph 3, the guarantee to the right of asylum
deprives entrants from a so-called "safe" country of origin. These are
countries whose general political circumstances are grounds for
believing the asylum seekers are without political persecution and
inhuman and degrading punishment or treatment. The presumption of
non-persecution is rebutable by placing the burden of facts upon the
foreigner.
Safe countries outside the European Union (under
paragraph 2) and of origin (under paragraph 3) are established by
Bindesrat legislation. The statutory list of countries of origin with no
serious risk of prosecution include Bulgaria, Czech Republic, the
Gambia, Ghana, Hungary, Poland, Romania, Senegal, and Slovak
Republic.
Under paragraphs 4 and 5, the judicial decision-making
function has been reduced as to terminations of sojourn in Germany
for both cases falling under paragraph 3 and others considered
manifestly unfounded. Lawfulness of the termination procedure is the
only ground for judicial intervention and then its scope may be
restricted and challenges are subjected to strict time limits.
Finally, paragraph 5 stipulates that paragraphs 1 to 4 must
conform with Germany's international obligations to the European
Union, as well as the wider international community under both the
Strasbourg Human Rights System and under the 1951 Geneva
Convention as to jurisdiction for both asylum applications and interstate full faith and credit recognition of asylum decisions. The
European Union obligations cover the agreements and restrictions of
the Dublin Convention, the Schengen Agreement, and the Masstricht
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Treaty.

Although the wording of Article 16a is unchanged, it is patent
that the amendment, in retaining the constitutionally guaranteed right
to asylum, severely limits the margin of appreciation in asylum
decisions to asylum seekers who can prove that they are victims of
political persecution. Paragraphs 2-4 underscore this interpretation
more specifically with application of the "safe" third country principle
and "safe" country of origin principle. Countries are liable to be
characterized as "safe" when they meet the criterion of not being
known to deprive their citizens of civil rights and are signatories of
the 1951 Geneva Convention.
Asylum-seekers have an additional hurdle to cross in filing for
asylum in Germany, their travel route to the country. Compilation of
lists of "safe" countries has become an instrument to restrict the flow
of the numbers of asylum-seekers into Germany and other countries.
These are government compiled lists, not human rights nongovernmental organizations (NGOs) lists. Government lists are
suspect for human rights NGOs. 110 They challenge the lists'
subordination to foreign policy and trade considerations. Justice of
the lists is questioned for individual asylum seekers from countries
with a generally persecution free record. How do they account for
"creeping" human rights deprivations and sudden breakdowns and
emergencies?
Germany supports the third country principle: (i) it is state
practice for France, Denmark, and the United Kingdom. A practice
affirmed by the resolution, adopted by the European Union countries
in London in November 1992, on a harmonised (sic) approach to
questions concerning the concept of third host, countries; (ii) it
implements burden-sharing and international co-operation among the
countries who are part of the 1951 Geneva Convention system. Its
obligations are to protect all refugees who apply for protection against
See AMNESTY

INTERNATIONAL, Refugees: Human Rights Have No
Borders, at 72-73, Al Index ACT 34/03/97 (1997); Europe. Human Rights and the Need
for a FairAsylum Policy, at 15-18, Al Index EUR 01/31/91 (November 1991); Europe:
Harmonization of Asylum Policy. Accelerated Proceduresfor. "Manifestly Unfounded"
Asylum Claims and the Safe Third Country Concept, at 4.2, 4.3 (November 1992);
Europe: The Need for Minimum Standards in Asylum Procedures, at 8-9 EU Ass/01/94
(June 1994) (sources on file with author).
110
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refoulement to the state with a risk of prosecution. The obligation is
to protect against prosecution, private purposes of proceeding to a
more desirable host state or better economic opportunity or social
situation beyond a state party with available protection; (iii) its
impacts are sought to be offset by international readmission
agreements with Germany's contiguous states, including Poland and
the Czech Republic. Their objectives are for an infrastructure for
refugees and asylum-seekers supported by financial aid for facilities
for transit refugees, heightened border security, police equipment, and
an adjudication system for asylum claimants; (iv) it is part of
Germany's European solution for the refugee problem. Germany has
sought to harmonize the procedural and substantive law of asylum
with a common refugee definition under the 1951 Geneva
Convention. I
The 1988 Dublin Convention agrees to joint regulations for
allocating responsibility for examining applications for asylum and for
asylum applications to be examined by one contracting state alone.
The ultimate aim is a European co-operative arrangement to include
the countries of Eastern Europe contiguous to the European Union.
The Schengen Supplementary Agreement dismantles common border
controls in European Union states and common provisions affecting
asylum seekers are to be followed. The 1991 Common Border
Crossing Convention provides for common procedures on visa
requirements and sanctions for transport operators which carry people
without visas. The 1991 Maastricht Agreement enables the European
Communities' institutions to take over responsibility for harmonizing
policies of immigration and asylum for member states. These
immigration and refugee policies include developing common
procedures for dealing with asylum claims, return of asylum seekers
to "safe" countries of first asylum, and "manifestly unfounded" claims
from asylum-seekers from countries of origin considered safe.
National asylum law reform in Germany, which came into
force on July l' 1993, implements an airport determination procedure
(Flughafenregelung). The stated purpose is to curtail abuse of the
right to asylum with speedy decisions on applications for asylum that

11Stephen
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appear unfounded; for example, asylum-seekers from "safe" countries
of origin and foreigners who cannot prove their identity. The
objective is to carry out the asylum procedure before the person enters
the country - in the airport transit zone - and upon refusal, facilitate
his/her return to the country of departure. If the airport determination
procedure is not concluded in 19 days, the foreigner gets a free ride to
enter the country.
Human rights advocates, though favoring steps to harmonize
procedures for examining asylum claims, are concerned about
insufficient regard for human rights consideration in the acceleration
112
of adjudication procedures and reduction of unfounded claims.
Genuine asylum seekers should not be prevented from leaving a risky
environment simply because they fail to have the correct travel
documents, especially when they were unable to be issued with a
passport from their government or need to journey abroad to seek a
visa. Penalties on airlines for permitting undocumented asylumseekers on board their aircraft invite rejection: of all passengers
without documents. Airlines are untrained in asylum and should not
be co-opted into determining whether passengers are genuine refugees
or unfounded asylum-seekers.
Under the constitutional change and new refugee and asylum
laws, Germany can bar entry to any person who arrives from or who
comes through countries that the government considers "safe" or, at
least, improbable as giving rise to lawful claims of fear of persecution
by asylum-seekers. The government considers contiguous countries
"safe." Hence, in a pendulum swing, Germany has established a
cordon sanitaire for itself. Before, cordon sanitaire was thrust on
Germany with an iron fist and the Iron Curtain of the former Soviet
Union and its satellites. Now, in contrast, Germany has exercised its
autonomy and erected a cordon sanitaireby choice to shield itself, in
effect, from refugee flows across land and air borders.
Human rights advocates claim that the proposals to deflect
unfounded refugee claims infract bona fide asylum claims.1 3 The
various proposals implemented by Germany and other European
Union countries and those proposed by the European Commission,
112See supra note
113See supra note

110.
110.
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apparently, are likely to reduce the immense number of unfounded
claims. The effect 114 of the new laws along with the German
constitutional amendment and international readmission agreements,
subsidies, and other border control measures substantially decreased
the number of persons entering the system of refugee and asylum in
Germany. Her neighbors' effects are irregular migrants caught up in
the Czech republic, Slovakia; Hungary, and Poland. They, in turn,
have passed on the effects to their neighbors by negotiating
international readmission agreements with their contiguous countries.
Consequently there is a series of bilateral international readmission
agreements between most central and eastern European countries.
The combination of Germany's third country principle with bilateral
international co-operation and readmission agreements has
strengthened border controls on Germany's eastern border and for
countries between Germany and the successor states of the former
Soviet Union.
The problem for human rights advocates is that various
proposals reducing the massive flow of unfounded claims have
adversely impacted legitimate claims to asylum. Refugees who
warrant asylum have been given a more onerous process to use to
receive state grants of protection. The series of measures with the
third country principle and bilateral international readmission
agreements has the downside of a new form of chain deportation. The
most pernicious effect is that asylum seekers are forced to completely
bypass a regular asylum process, only to be returned to the country
from which they fled. Until 1993, any person who claimed the
protection of Article 16 of Germany's Constitution as an asylum
seeker was permitted to stay pending an official decision on refugee
status (which could take several years). They now suffer unjust
rejection.
VII.
Though its woeful tale still speaks to government decisionmakers who will listen, in the nearly two decades since Detention
114 Weiner
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Camps for Aliens and Human Dignity was written, drastic changes
have swept through Europe, resulting in the breakdown of
communism and disintegration of the Eastern Block. The new united
Germany is coping with problems of integration which have taxed its
economy, 1 5 and caused a disturbing1 16resurgence of xenophobia and

racism at levels unseen since the war.

At the same time, Germany has witnessed a sharp increase in

Asylum applications and is in the top ten of refugee-hosting
countries. 1 7 Elements of the radical right have been pressuring both
the refugees and the government by staging violent protest close to
where asylum seekers are kept. These often culminate in acts of
violence against refugees. In response, Germany stepped up its policy
of deterrence, and increased its reliance on heavily guarded collection
camps, such as the Baden-Wtirttemberg camp described in this book.
More than ever, refugees are detained at the border because
their applications for asylum are found to be "irrelevant" or
115 On integration, economic and other factors, see Paul Krugman,

Why
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"inconclusive". Those who manage to succeed, face confinement in
camps that house asylum seekers. The camps are "often heavily
guarded", and have a steadily decreasing range of services and
humanitarian aid.' 18 "Though government spokespeople justify their
use in terms of the asylum seekers own safety," as the Legal Officer
of the Dutch Refugee Council in Amsterdam remarked, "it is clear
that the use of guard dogs and strict isolation raises questions about
the deterrence effect."' 1 9
The Hennig-Wiessner study has conclusively demonstrated
that the environment of Draconian-controlled camps violates the
human condition, as well as numerous principles and policies of
constitutional and international law. Additional criticism holds that
the camps provide an easy target for nationalist extremist groups. The
solution seems to be to decentralize the camps and replace them with
numerous sites within the community, such as low-cost hotels,
shelters, and host families in Austria and the Netherlands. There, the
refugees can live more normal lives, without offering a unified target
to extremists.
VIII.
International response to the problem of refugees begins with
the League of Nations attempt to deal with the mass movements of
persons displaced by the Russian revolution of 1917 and the collapse
of the Ottoman Empire in 1919. In 1921 the League of Nations
appointed a High Commissioner for Russian Refugees, Dr. Fridtjof
Nansen. High Commissioner Nansen was allocated the tasks of
defining the legal status of the refugees, organizing their repatriation
to their homeland or to other countries undertaking to receive them,
118

Lex Takkenberg, Detention and Other Restrictions on the Freedom of

Movement of Refugees andAsylum Seekers: The European Perspective, in ASYLUM LAW
& PRACTICE IN EUROPE AND NORTH AMERICA: A COMPARATIVE ANALYSIS, Ch. 11, 137,
147 (Jacqueline Bhabha & Geoffrey Coil, eds., Washington, D.C., Federal Publications
1992). On detention elsewhere, see Gilbert Jaeger, Detention of Asylum Seekers in

Belgium, id. at 161; Arthur C. Helton, The Detention of Asylum Seekers in the United
States and Canada, id. 165; Nicholas J. Rizza, INS Detention: The Impact on Asylum
Sdeekers, 17 REFUGEE RPTS. No. 8, at 2 (Aug. 30, 1996) (sources on file with author).
19Id
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and undertaking their relief in conjunction with philanthropic
agencies. Subsequently, his commission was augmented to include
Armenian, Assyrian, Assyro-Chaldean and Turkish refugees. The
League also concluded a number of international treaties on specific
refugee matters. 120
The United Nations recognized the necessity of an
international, process for the care of refugees by adopting General
Assembly Resolution A/45 on February 1 2 th 1946, providing the basis
for activities by the United Nations in support of refugees. Assistance
for any displaced persons who wanted to return to their country was to
be provided. The Resolution emphasized that refugees or displaced
persons should not be returned to their country of origin in the face of
valid protests. Political objections were valid protests, according to
the ruling of the Chair of the Special Committee on Refugees and
Displaced Persons.
In 1947 the United Nations set up the International Refugee
Organization (IRO). 12 1 The IRO was the first intergovernmental
agency established with the task of dealing with a myriad of aspects of
the refugee problem in a comprehensive manner. This was in contrast
to its forerunner, the United Nations Relief and Rehabilitation
Administration (UNRRA) to organize the return of displaced persons
to their countries or areas of origin. The IRO functioned until it was
displaced by the office of the High Commissioner for Refugees

(UNHCR) in 195 1.122
The UNHCR is governed by the statute adopted by the
General Assembly; 123 with 284 offices in 120 and a staff of 4,985
120 The Nansen Passports, which were certificates of identity given to
refugees for use as travel documents, created under the Arrangement of May 12, 1926 and

June 30, 1928. However, despite international interest in participation, only eight
countries ratified the Convention Relating to International Status of Refugees of 1933.
121 On the international organization and the refugee issue, See infra, note
136, at 149-179; On the human rights challenge of this world question, see also U.N.Y.B.
SPEC. ED., UN FIFTIETH ANNIV. 1945-1995 at 215.
122Although conceived as a temporary institution, the intractable character of

the refugee problem has made it more permanent. The General Assembly decided to
extend the mandate for five years, commencing on January 1, 1954. The UNHCR's
current mandate runs from January 1, 1998 to December 31, 2002.
123 G.A. Res. 5/428, annex., U.N. GAOR,
A/1775 (Dec. 1950).

5 th

Sess., Supp. 20, 46, U.N. Doc.
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members (of whom more than 80 per cent are in the field, including
some dangerous and remote locations) in January 2000, and was
created as a subsidiary organ of the General Assembly under Article
22 of the UN Charter. With no formal governing board of authority
and control, an Executive Committee was established in 1957 with the
responsibility for approving assistance programs and advising the
High Commissioner on exercising functions.
The Executive
Committee is assisted by the Sub-Committee of the Whole on
International Protection established in 1975.124

The Statute of the

Office of the UNHCR emphasizes the "entirely nonpolitical" as well
as "humanitarian and social" character of the work of the High
Commissioner.
In 1958 the Executive Committee of the High Commissioner
(replacing the Advisory Committee on refugees established in
1951)125 was created to approve the annual assistance programs of the
High Commissioner and advise the High Commissioner, in exercising
statutory
functions,
especially
international
protection.
Representatives of nation-states who are members of either the United
Nations its specialized agencies, elected by ECOSOC on the widest
possible geographical basis from states with demonstrated interest in
and devotion to the solution of the refugee problem, comprise the
membership of the Executive Committee. 126
The Executive
Committee is assisted by the Sub-Committee, created in 1975 with the
function of studying "in more detail some of the more technical
aspects of the protection of refugees," in order to deal with the
increasingly complex work. Meeting annually prior to the plenary
session of the Executive Committee, the Sub-Committee discusses
specific protection issues and submits its adopted conclusions to the
124ExCOM Conclusion No. I(XXVI) 1975, para.(h).

125The Advisory Committee had the task of guiding the High Commissioner
on request in exercising his or her functions. In 1955 it was discontinued with initiation
of the United Nations Refugee Fund (UNREF) program. The Advisory Committee was
reconstituted under G.A. Resolution 832 (VIII), October 21, 1954, and ECOSOC
Resolution 565 (XIX), March 31, 1955, as the UNREF Executive Committee, replaced it
in 1957, under the authority of GA Resolution 1166 (XII), November 26, 1957, following
the decision to discontinue the UNREF program after December 31, 1958 with the
Executive Committee of the High Commissioner's Program.
126From an initial 20-25 nation-state representatives, membership now
represents 46 governments, G.A. Resolution 46/105; and ECOSOC decision 1992/216.
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Plenary Committee for endorsement.
The UNHCR is mandated to "safeguard the rights and wellbeing of refugees... and to ensure that everyone can exercise the right
to seek asylum and find safe refuge in another state, and to return
home voluntarily."' 27 Its operational costs are met from voluntary
contributions (states, intergovernmental organizations, NGOs,
corporations;- foundations and private persons) and a small annual
U.N. regular budget contribution.1 2 8 The UNHCR statute, in the
second of its three chapters on the functions of the High
Commissioner, 129 identifies the persons of concern to the High
Commissioner: the denotation resembles closely the definition of the
term "refugee"' 130 in the 1951 Geneva Convention Relating to the
Status of Refugees. That international treaty was a response to the
pitiful plight of persons denied the protection of any government in
the aftermath of the social cataclysm of World War II. It also had to
make up for the Evian Conference called in the summer of 1938 in
Evian France, by the Western powers and President Franklin D.
Roosevelt to solve the problem of German Jewry, and the fate of
thousands of refugees, by intergovernmental conduct. Not one of the
powers was prepared to take in these Jews who had no country of
as Hanna Arendt observes,
their own. "It was a resounding fiasco,"
"and did great harm to German Jews."' 13 1

Ix.
Who are the beneficiaries of the "rights" allocated by the
international treaties? There are two principal definitions: Convention
127UNHCR Mission Statement, supra note 117, at 3.
128See supra note 117, at 32.
129 UNHCR Statute, chapter 11(6).
130 Article 1A(2), Convention Relating to the Status of Refugees, concluded
at Geneva July 28, 1951, entered into force April 22, 1954 after acceptance by six nationstates. 189 U.N.T.S. 150, 1954 A.T.S. 5; 1961 N.Z.T.S. 2; 1954 U.K.T.S. 39, CMD. 9171,
158 B.F.S.P. 499; reprintedin 3 WESTON III.G.4. (The 1951 Geneva Convention).
131 HANNA ARENDT, EICHMANN IN JERUSALEM: A REPORT ON THE BANALITY

OF EvIL 66 (1964).
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Refugees and UNHCR Refugees. The United States acceded to the
1967 Protocol Relating to the Status of Refugees,1 32 and by that
decision accepted the 1951 Geneva Convention as modified.13 3 The
1967 New York Protocol agreed to overcome limiting the refugee
problems to the arena of Europe and the outcome of World War II. It
expressly overcomes the temporal limitation ("[a]s a result of events
occurring before January 1 st 1951," namely 134 by,,a state party

choosing (a) "events occurring in Europe before January 1st 1951" or
(b) "events occurring in Europe or elsewhere before January I"
1951") and the geographical limitations of the 1951 Geneva
Convention. In short, the 1967 New York Protocol abolishes the
deadline of January 1st 1951 and the geographic limitation to Europe
for states that consented (only Hungary and Turkey as member states
of the Council of Europe kept Europe as the geographic limitation of
the treaty obligations). Hence, the 1951 Geneva Convention has, with
the 1967 New York Protocol, been rendered an inclusive, generic
agreement on asylum.
A. Convention Refugees
The right of a state to grant asylum is an attribute of its

territorial sovereignty. 135 In order for one to seek the status of a
refugee from a territorial community, the 1951 Geneva Convention

definition 1 6 sets up four conditions one must meet:
132 Protocol Relating to the Status of Refugees, concluded at New York
January 31, 1967, entered into force October 4, 1967. 606 U.N.T.S. 267, 1966 U.N. Jurid.
Y.B. 285; 1969 U.K.T.S. 15, CMND. 3906; 19 U.S.T.S. 6223, T.I.A.S. 6577; reprinted in
6 I.L.M. 78 (1967) & 3 WESTON III.G.8. Entered into force for the United States on
November 1, 1968. (The 1967 New York Protocol).
13319 U.S.T. 6223, 6257 (1968).
134
Supra note 130, at Article 1(B)(1).
1' ATLE GRAHL MADSEN, I THE STATUS OF REFUGEES IN INTERNATIONAL

LAW. REFUGEE CHARACTER § 161 (1966).

136
Supra note 130, at Article 1A(2) and statute paragraph 7(a). The United
States statutory definition, Immigration and Nationality Act § 101(a)(42) omits this
geographic limitation. Its several new provisions were added by Congressional
enactment of the country's first comprehensive refugee legislation, the Refugee Act of
1980, Pub.L. 96-212, 94 Stat. 102 (March 17, 1980). These new provisions make the
Immigration and Nationality Act the principal domestic law governing decisions about
both refugees from abroad and aliens who on reaching the territory of the Republic seek
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1. that one is outside one's country of origin (i.e., of
nationality or former habitual residence) - the
geographical limitation which, in the 1951 Geneva
convention refers to refugees of European origin;
2. that one is unable or unwilling to avail oneself of
the protection of one's country of nationality or, if
stateless, unable or unwilling to return to the country
of his or her former residence;
3. that one's inability or unwillingness is attributable
to a well founded fear of being persecuted; and
4. that one fears persecution for reasons of race,
religion, nationality, membership
of a particular social
137
group or political opinion.
Convention refugee status references membership of a particular
social group and location outside the country of nationality or former
habitual residence.
Stateless persons are included in this definition of refugee. A
refugee may be a stateless person, but statelessness is not a prerequisite for refugeehood.
Refugee status is independent of
statelessness. There is no positive or negative correlation between
statelessness and refugeehood, as Professor Prakash Sinha points
out. 138 Decisions on one or other are distinguished in practice. Legal
reasons need to be shown for statelessness, e.g. loss of nationality by
deportation or renunciation. Political reasons bring about refugee
status, e.g. persecution. Either way, the result is that the refugee may
be with or without nationality (i.e. stateless). A refugee with
the protection of asylum or non-refoulement.
137The new definition of the 1980 Act, following this model, provides the
first statutory definition of "refugee" and deletes all ideological limitations (together with
a geographical limitation). This was a decisive failing of the old seventh preference. On
trends, see Lawyers Committee for Human Rights, A Decade of Experience (March
1990); REFUGEE LAW AND POLICY: INTERNATIONAL AND U.S. RESPONSES (Ved. P. Nanda
ed., 1989) (sources on file with author).
138 S. PRAKASH SINHA, ASYLUM AND INTERNATIONAL LAW 104f (1971), to

whom the following analysis is owed.
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nationality may retain it or subsequently lose it without affecting his
or her refugee status.
Excluded persons 139 are individuals who, despite displaying
Convention refugee characteristics, are denied the protection of
refugee status because they are:
-persons already in receipt of United Nations (organs
or agencies other than the UNHCR) protection or
assistance, 140 in particular the Palestine refugees
whose relief is entrusted as a separate refugee problem
to the United Nations Relief and Works Agency for
Palestinian Refugees in the Near East (UNRWA).
UNRWA is an agency created under a U.N. General
Assembly Resolution of December 1948.
-persons who are recognized with rights and
obligations flowing14 1from being nationals of the foreign
country of refuge;
-persons who are more broadly excluded as criminals,
for whom, without having been charged and convicted
after due process in court, there are serious reasons
pointing to their commission of: crimes against peace;
war crimes; crimes against humanity; serious nonpolitical crimes outside the refuge country prior to
admission as refugee; or pointing to their guilt of acts
contrary to
the United Nation's purposes and
142
principles.
It is for the state granting asylum to alone determine these reasons, by
decision either to grant or withhold asylum.

139Principles of interpretation are set out by the UNHCR HANDBOOK ON
PROCEDURES AND CRITERIA FOR DETERMINING REFUGEE STATUS UNDER THE 1951
CONVENTION AND THE 1967 PROTOCOL RELATING TO THE STATUS OF REFUGEES (lst ed.

Published 1979), paras. 142-163.
140 Supra note 130, at Article I.D.
141Supra note 130, at Article I.E.
142 Supra note 130, at Article 1.F.
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B. UNHCR Refugees
The UNHCR statute 143 denotation incorporates the following
classes of refugee:
1. Statute Refugees

144

-persons who have either a past or present fear of
persecution (for reasons of race, religion, nationality,
or political opinion);
-persons who are outside their country of nationality
and unable or unwilling to have their country's
protection due to their fear; or
-persons who, having no nationality - stateless
persons, are outside their former country of habitual
residence are unable or unwilling to return to it due to
such fear.
145
Explicitly excluded are persons:
-who are dual nationals unless they satisfy the above
criteria;
-who voluntarily re-elect diplomatic protection of their
country of nationality;
-who voluntarily re-elect the nationality they lost;
-who acquire a new nationality and its diplomatic
protection;
-who voluntarily repatriate themselves to the country
they either left or remained outside due to fear of
14' G.A. Res. 5/428, annex. U.N. GAOR 5 th Sess,, Supp. 20, at 46, U.N. Doc.
A/1775 (Dec. 1950).
44 LNHCR Statute, ch. II, functions of the High Commissioner.
145UNHCR Statute, ch. II, paragraphs 6, 7.
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persecution;
-whose refusal to benefit from the diplomatic
protection of their former country of nationality, or if
stateless to, return to their former country of habitual
residence, is for reasons of personal convenience or of
an economic character;
-who are given the rights and duties of nationals of
their receiving country;
-who are in actual receipt of assistance or protection
from another United Nations agency or organ;
-for whom there are grave reasons for considering
they have committed crimes covered by provisions of
extradition treaties, Article 6 of the London Charter of
the International Military Tribunal, or Article 14,
paragraph 2, of the Universal Declaration of Human
Rights (i.e.,. criminals are more narrowly excluded
than under the Convention regime).
2. Mandate Refugees
Within the terms of its competence, refugees are embraced by
the UNHCR for humanitarian reasons beyond the characterization
warranting Convention refugee status, for which the High
Commissioner is responsible under Article 35 of the 1951 Geneva
convention for supervising application of the treaty regime. The
UNHCR protects and assists (providing, e.g., food, water, shelter,
medical care, and emergency aid to those forced to flee their homes) a
broader category of persons beyond the "Convention refugees", under
its mandate of "persons of concern to the High Commissioner".
These mandate refugees include: (i) refugee groups considered to be
refugees in the light of prevailing circumstances that precipitated their
flight from their country of origin. Individual members of the group
are regarded as prima facie refugees. A response modeled by the
UNHCR on its pragmatic adoption ofprimafacie group determination
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for the large-scale movement of persons in Africa in the 1960s. It has
served as a viable alternative to individual determination; (ii)
internally displaced persons who find themselves in a refugee
situation due to circumstances created by fellow human beings or a
natural disaster without having crossed an international border.
Augmenting this development of its mandate, is the "good offices"
authorization of the United Nations General Assembly for the
UNHCR to assist certain people judged to warrant protection though
they fall outside the traditional international definition of refugee.
These interpretations and constructions are the formal
definitions of law, namely international conventional law. Some idea
of contemporary preoccupations in the field of refugees and asylum
law may be garnered from looking at the various ways in which the
field has been defined at various times. But, as Professor Sally Falk
Moore points out, 146 one must not only consider formal definitions of
law but also the kind of work people have actually done. The
intellectual task is not to arrive at some better definition, nor to
critique past definitions. Rather, the exercise is to look through the
definitions, to the international process and the products delivered,
harnessing process and product in the service of real individuals.
Abstractions and generalizations of definitions need to be
broken into their social action components. The exercise must reset
these tools in the social nexus from which they arose - the plight of
the refugee coupled with protection in a safe haven for long-term
processes of institutional continuity and change. The way forward is,
as Professor Moore observes, 147 to analyze law and legal institutions
from two vantage points: the perspective of individual-centered
interaction and the perspective of trends in decision (historical studies
of precedent).
In short, definition of a refugee is a tool, like any other legal
construct or concept. Lawyers (bench, bar, and academe) and other
decision-makers use it as an instrument to determine their actions in a
concrete situation. The definition, as Professor Moore puts it, is not
an end in itself, but rather a means to a social goal. Words, though
146 SALLY FALK MOORE, LAW AS PROCESS: AN ANTHROPOLOGICAL APPROACH

218(1978).

47

1

Id. at 256.

862

N.Y.L. SCH. J. HUM. RTS.

[Vol. XVI

open to a myriad of meanings, 148 are used as instruments to
communicate a legal problem and solutions in law, which may be
conceived as forming a process of communication, a process
1 49
communicating authoritative decisions with the intent to control.
Determinative of the question of definition is the reality of
what one wants to achieve with a conceptual delimitation. Professor
Walter Wheeler Cook underscored how imperative it is for definitions
to have a functional character, "any concept . . '. is a tool which

lawyers use, in determining what ought to be done in a concrete
situation. As I see it,
the same word is used in dealing with a great
variety of situations [referring to a case study he undertook]. I do not
believe you can determine the exact scope of150any legal concept unless
you know what you are trying to do with it.'
Neither the convention (1951 Geneva Convention and 1967
New York Protocol) nor the UNHCR definitions guarantee a right of
admission to a country for a refugee or asylum seeker. No right to
asylum is accorded. Asylum - in its most concrete form for the
individual - is admission and protection. That may be disregarded in
keeping with the discretionary nature of the modem system of refugee
protection and assistance. Mrs. Eleanor Roosevelt's dismay,' 51 at the
number of refugees remaining in the camps of postwar Europe, may
be said to continue with the permanence of the refugee factor in
international relations. In keeping with humanitarians everywhere,
she wanted to make refugees a temporary phenomenon with prompt
solutions via transnational goodwill and satisfactory resources.
Persons of concern to the UNHCR rose a little from 21.5 million in
1998 to 22.3 million in 1999. Persons seeking asylum increased by 21
per cent over 1998, with 530,000 applications estimated as lodged in
"' DECONSTRUCTION AND THE POSSIBILITY OF JUSTICE (Drucilla Cornell,
Michel Rosenfeld & David Carlson eds., 1992); JACQUES DERRIDA, OF GRAMMATOLOGY
(1994).
149 See W. Michael Reisman, International Lawmaking: A Process of
Communication, AM. SOC'Y INT'L L. PROC. 101 (1981); The View from the New Haven
School of International Law, 86 AM SOC'Y INT'L L. PROC. 118 (1992).
150Discussion, Discussion of the Tentative Draft, Conflict of Laws,
Restatement No. 1 3 A.L.I. PROC. 226 (1925) (source on file with author).
151On receiving the 1947 Nansen award for her sterling work with the
refugees in Europe of World War II, see W.R. Smyser, Refugees: A Never-Ending Story,
64 FOR. AFF. 154 (1985).
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29 of the leading industrialized countries. A sharp contrast is posed
by the 50 per cent increase in persons returning home in 1999 with
152
over 1.6 million refugees repatriated.

X.
Who is a refugee? Identification of the characteristics of a
refugee is useful to determine decisional responses appropriate to a
solution of the problem. For the person concerned, attributes are
determined by the precipitating events that define the situation. As
reports and opinions given by the Parliamentary Assembly of the
153
Council of Europe state:
The term 'refugee' is defined first of all by a practical
situation: refugees are people who have had to cross
the borders of their territor[ial community] of origin
because they were hunted or threatened by authorities
there.
The range of persons who benefit is generally more extensive than
those who should benefit from the 1951 Geneva Convention/1967
New York Protocol system and its legal qualifications. For instance,
the 1951 Geneva Convention definition in Article 1, confining
refugees to those persons who are outside their countries of
nationality, is omitted in the United States statutory definition in INA
§ 101(a)(42). The United States statutory definition, in jettisoning
that limitation, is broader to extend to those persons who are still in
their countries of origin, called internally displaced persons (IDPs).
What the United States and Germany actually do, therefore, is actually
to provide protection more extensive than their international
obligations. As Professor Goodwin-Gill reports, "even though the
formal scope of the 1951 [Geneva] Convention/1967 [New York]
Protocol has not changed, the extent of protection has developed in
the practice of States."'154 The impetus for states generally extending
152 See supra note 117, at 15.
153
See supra note 110, at 95.
154
Guy S. Goodwin-Gill, Editorial, Asylum: The Law and Politics of Change,
Inaugural lecture of Octover 19, 1994, by Guy S. Goodwin-Gill as Professor of Asylum
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protection are not only humanitarian concerns, owing to generalized
conditions of violence and unrest, but also, as importantly, human
rights concerns, due to the extensive contemporary post World War II
international protection of human rights schemes. 155 The question,
"Who is a refugee?" cannot rest solely on the written definition in the
1951 Geneva Convention/1967 New York Protocol and UNHCR
Statute. Account must be taken of the recurrent patterns,16f decisions
flowing from the state practice and the clasificatory 'words
supplementing the term "refugee" in the intergovernmental
agreements found in the international
treaties. In contemporary use
156
characterizations:
17
some
are
there
(1) "Convention refugees": persons who fit the criteria
of Article 1 of the 1951 Geneva Convention.
(2) "Statutory refugees": persons who fit the
provisions of international
agreements prior to the
157
convention.
1951 Geneva
(3) "Mandate refugee": persons who fit the mandate
allocating institutional competence to the UNHCR
under its Statute.
(4) "Persons of concern to UNHCR": persons or
groups who fit the competence of the UNHCR under
international refugee law as defined by the
international or regional refugee agreements, UNHCR
Statute, General Assembly resolutions, and U.N.
Secretary-General authorizations.
Law in the University of Amsterdam, 7 INT'L J. REFUGEE L. 1, 7 (1995).

Prof. Goodwin-

Gill was elevated to academe from the UNHCR and has been translated to Oxford
University.
155 Id.
156 PIRKKO KOURULA, BROADENING THE EDGES: REFUGEE DEFINITION AND

INTERNATIONAL PROTECTION REVISITED 4ff. (Hague/Boston/London Martinus Nijhoff

1997). Dr. Kourula is also a member of the UNHCR. See also JAMES C. HATHAWAY,
THE DEVELOPMENT OF THE REFUGEE DEFINITION IN INTERNATIONAL LAW, THE LAW OF

REFUGEE STATUS (1991) (source on file with author).

157 UNHCR Handbook, supra note 139, para. 32 at 10.
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(5) "Prima facie refugees": persons who fit a group
status determination where, as in the case of a large-

scale refugee exodus and influx, the presumption is

158
that the plurality are regarded refugees.

(6) "Quota

refugees":

persons who

fit special

resettlement quotas agreed between the UNHCR and
nation-states. Status on entry is forgone in favor of
determination by the UNHCR or the national
immigration officials of the country of first asylum.
(7) "Spontaneous refugees": persons who fit a casual
(as opposed to a planned quota) arriv)al in the receiving
country, whose status is determined upon entry to the

territory by the receiving country.
(8) "Assimilated refugees": persons who fit because
they are affiliated with the 1951 Geneva Convention,
despite falling outside its criteria.
159
(9) "Regional refugees": persons, who, in Africa

and Central America,' 60 are refugees as a result of

aggression, occupation, generalized violence and other
events seriously disturbing public order.
(10) "National refugees": persons who fit refugee
status under the 1951 Geneva Convention/1967 New
158Id para. 44, at 13.

159 1969 Organization of African States (OAU) Convention Governing the
Specific Aspects of Refugee Problems in Africa. It includes for the first time principles
of the United Nations Declaration on Territorial Asylum and renders more encompassing
definition declaratory of the 1951 Geneva Convention. See HATHAWAY, supra note 156,
at 16-21.
1601984 Cartagena Declaration on Refugees. It was declared to contain a
declaratory statement in addition to the 1951 Geneva Convention. It is stricter in criterion
than the OAU Convention as to threats to life, safety or freedom of refugees and broader:
containing a reference to "massive violation of human rights", to concern for the situation
of internally displaced persons, and calling for their protection and assistance as a
category by national authority and international organization. (Section III, para. 3 and
para 9). See KOURULA, supra note 156, at 148-49, 151-52; HATHAWAY, supra note 156.
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York Protocol, are received as nationals but not with
the normal rights exercised by home state citizens.
(11) "De facto refugees": persons who fit the 1951
Geneva Convention but are unwilling to obtain
recognition of its status or are unable to, or for bona
fide cause are unwilling or unable to return to their
country of origin.
(12) "Refugees sur place": persons who fit being
refugees as a result of being outside their country even
though they were not refugees when they left.
(13) "Refugees in orbit": persons who fit being
refugees who are sent on a wild goose chase from
country to country in search of asylum because they
do not find a country to consider their request or are
denied asylum and are not immediately being returned
to their country of origin where they may be
persecuted.
(14) "Refugees in transit": persons who fit being
refugees and are granted temporary admission by a
receiving state under the condition that they cannot
adjust their temporary status to permanent settlement.
(15) "Refugees who are civil war refugees": persons
who are refugees as a result of fleeing civil war or
internal conflict and although they do not as such
qualify as "Convention refugees" are by state practice
either treated or regarded as "defacto refugees".
(16) "Refugees who are returnees": persons who fit
being refugees but are repatriated either spontaneously
or by organized action but have not yet re-integrated in
their country of origin.
(17) "Refugee rejectees": persons who have not fit
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recognition as refugees on examination of their
requests and, consequently, are obliged to return to
their countries of origin unless they are allowed to
become "r'efugees in orbit."
Each of these uses, from decision-making in patterns of state
practice, carries a depiction. Identification is not made by choice of
the individual concerned. The individual's autonomy is not engaged.
Instead, the plight of the individual is used as reference point. The
representation may refer back in time, to the practical circumstance of
predicament of oppression or forcible displacement in the person's
country of origin. The description may also refer forward in time.
Again, to the practical situation of repression or coercive removal, but
this time occurring whilst abroad. For the individual, the present
dilemma is "what to do now" to protect his/her life, liberty and
happiness. A "twilight zone" is entered between being a national with
civil and political rights at home and diplomatic protection abroad and
a visitor with or without a visa or a permanent resident with
undeniable prospects of naturalization in the recipient country. Only
his or her present vulnerability is crucial to the individual who, due to
grave necessity, seeks refuge as a refugee.
The definitions are devices, as much for allocating
responsibilities as for regulating the international obligations nationstates undertake when they agree to become a receiving state under
the 195 Geneva Convention/1967 New York Protocol. The basis of
responsibility is reciprocal tolerance and deference.' 6' The perception
of reciprocal advantages via consensus, even unexpressed and
halfhearted, cautioning forbearance is an important basis of obligation
in contemporary international law.' 62 These reciprocal responsibilities
of the receiving states by the 1951 Geneva Convention/1967 New
York Protocol are intermeshed with other states and the United
Nations and the UNHCR.
Decisions determining refugee status concretize and give
precision to the commitments and duties of the group of receiving
161See KOURULA, supra note 161, at 46
62

1 ROSALYN HIGGINS, PROBLEMS & PROCESS: INTERNATIONAL LAW AND How

WE USE IT 16 (Hague Academy of International Law, General Course 1993) (Oxford
University Press 1994).
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states and the United Nations. Overall, the allocation and regulation
of competencies between the United Nations, receiving states and
other states, means that one group of states has the burden of
obligation to provide a territorial community for the refugees.
Refugees may, in turn, reciprocate responsibilities vis-d-vis their
receiving state in order to have a life, liberty, and happiness. That is
what international protection of a refugee means in concrete terms.
"The most important legal problems concerning refugees are
directly or indirectly related," as Dr. Eberhard Jahn states, "to the
questions of [territorial] asylum." 163 Irrespective of intermediate
solutions of formal differences in the duration (i.e., nature) of their
residence permits, for both the individual refugee and the receiving
state what really counts is the benefit of "protected residence."
Protected residence in the form of admission in a territorial
community, on a temporary or preferably permanent basis, is what is
sought.
Temporary residence with pending arrangement for
resettlement without the right to reside in any country of asylum under
the 1969 OAU Convention is such an interim solution. However,
humanitarian refugee status permitting one to remain in an
industrialized country with a status other than that of a Convention
refugee carries a substantial downside: one's rights are more limited
than rights granted under the 1951 Geneva Convention/1967 New
York Protocol. For example, families may not be able to re-unite
immediately but only down the line (after four years in the United
Kingdom). 164 Operational use of the term "refugee" varies with the
context. "[A] choice has to be made . . . for a perception 165
of
international law as a process," as World Court Judge Higgins says;
"Nothing is mechanistic and context is always important."' 166 This is
evident from recurrent state patterns. For instance, 167 "assimilated
refugees", in use in the 1950s, fell outside the binding criteria of the
1951 Geneva Convention; "national refugees" who were usually of
163 Eberhard Jahn, Asylum in 8 INTERNATIONAL ENCYCOLPEDIA OF PUBLIC

INTERNATIONAL LAW: HUMAN RIGHTS AND THE INDIVIDUAL
LAW/INTERNATIONAL ECONOMIC RELATIONS 452, 455 (1985).
164 Supra note 146, at 98.
165Id. at 8.
166 id.
167 KOURULA,

supra note 156, at 45.
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German extraction; as well as "de facto refugees," "refugees sur
place", "refugees in orbit," "refugees in transit," "civil war refugees,"
"returnees," and the regrettable term "rejectees." All of these terms
relate a particular situation of refugees by some analogy to the
identification of the refugee by the 1951 Geneva Convention/1967
New York Protocol. Formal determination of refugee status under the
international treaty regime is used in some way to moderate and even
broaden it to determine a decisional response and solution for the
plight of their context.
The favored "protected residence" is, by trend in decision,
limited to refugees fitting the criterion of the 1951 Geneva
Convention/1967 New York Protocol with expansion to other
refugees on a more ad hoc basis. Only Africa and Central America
have recurrent patterns of decision of a coherent system of protection
and assistance covering categories of refugees under the 1969 OAU
Convention and 1984 Cartagena Declaration. However, the refugee
determination procedure in industrialized countries subjects the
applicant to a method of examination that contextualizes the
applicability of the conventional definition to the applicant and the
relevant situation.
168
The "sliver method," as it has felicitously, been called,
slivers the 1951 Geneva Convention/1967 New York Protocol
identification into several clauses of inclusion, cessation, and
exclusion: (i) are there elements that form a positive statement
qualifying the applicant (inclusion clause); (ii) are there elements that
form a negative statement disqualifying the applicant (cessation
clause). 169 In certain cases a third examination is carried out to
determine whether the applicant has committed conduct (acts or
omissions) that could result in denial of refugee status (exclusion
clause).17 0
In other words, there seems to be threefold
contextualization. Each time, each conventional element is separated
out and examined in terms of past deprivations of the applicant's
human rights and the probability of their repetition on his or her
return.
168KOURULA, supra note 156, at 87.
169 Id.

170 id.
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Completed examination of the merits of the component
conventional elements is followed by their assessment in terms of the
well-foundedness of a fear of persecution on return. 171 "Due to the
specificity of each case," Dr. Kourula says, "the interpretation of the
[conventional] definition needs to be based on considerations
'1 72
pertaining to the particular situation of the applicant concerned."
This application of the sliver method seems affected by both the
applicant ("feeling[s] of compulsion and risk") 173 and the examiner
("feeling[s] of compassion and general knowledge of the conditions in
the applicant's home country"). 174 The context of the sliver method

seems to have a pragmatic, rather than legal base, as a method cooperatively worked out between industrialized state decision-makers
in their contacts and negotiations with UNHCR. The social and
political context of millions of refugees after Hitler's war began an
international process toward a right of asylum under the auspices of
the United Nations. The United Nations Declaration of Human Rights
of 1948 included Article 14, paragraph one, which declares for
everyone: "the right to seek and to enjoy in other countries asylum
from persecution."
The General Assembly followed with the
establishment of the Office of the UNHCR, when two years later it
was allocated the responsibility of providing international protection
to refugees and for seeking (together with state governments)
permanent solutions to problems of refugees, perceived at the time to
be temporary. The 1951 Geneva Convention followed seven years
later.
75
As refugees flowed from communist countries in the 1950s,
refugee problems were seen to extend beyond the arena of Europe and
the effects of Hitler's war. The 1967 New York Protocol redefined
those persons who would be known as Convention refugees,
abolishing the deadline of January 1st 1951 and relinquishing the
optional geographic limitation to "events occurring in Europe." For
171Id. at 88.
172Id.
173
Id.
174 id.
175

Supra note

105, at 100-103.

Hundreds of Thousands Leave East

Germany for the West, 2 GREAT EVENTS FROM HISTORY II: HUMAN RIGHTS SERIES 795
(1992) (many East Germans fled in 1949).
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those who became refugees at sea the 1957 UN Agreement/1973
Protocol was concluded. 176 Also relevant are the 1949 Geneva
Convention relative to the Protection of Civilian Persons in Time of
War 177 and 179Protocol 1178 Additional to the 1949 Geneva
Conventions.
The social and political context shifted from the 1945
consequences of the Axis Powers in Europe, to the 1950s ideological
division of the world. A fair and workable sliver conventional method
was applied to refugees whose context of reasons for flight in the Cold
War were fairly well-known. Refugees were mainly from Iron
Curtain countries of Central and Eastern Europe. Large numbers of
refugees and migrants were integrated into dynamic economies of the
United Sates and Europe.
When recession began in the 1970s, however, acceptance of
refugees slowed down. 180 The overall policy of conventional asylum
for dissidents and those fleeing communism remained intact, even as
doors began to close in sight of a six-fold increase in asylum
applications in Western Europe. National asylum systems were
strained, leading to restrictions on asylum laws, xenophobia and
racism for sundry segments of the inhabitants of receiving
countries. 181
Towards the end of the 1990s, radical change came to this
social and political context, with the fall of the Berlin Wall and the
demise of the Iron Curtain. Disappearance of the divisiveness of the
ideological division and the contending public order of communism,
open borders for travel, and technological developments impelled by
the Internet and personal computers (allowing ease of movement and

176

Agreement Relating to Refugee Seamen, concluded Nov. 23, 1957, 506

U.N.T.S. 125, Protocol, Jun. 11, 1973, 965 U.N.T.S. 445.
177 Concluded August 17, 1949.
178 Concluded June 8, 1977.
179 J. PICTET, HUMANITARIAN LAW AND THE PROTECTION OF WAR VICTIMS

47

(1975); Jennifer Moore, Simple Justice: HumanitarianLaw as a Defense Agent Against
Deportation, 4 HARv. HUM. RTS. J. 17-18 (1991); The State of the World's Refugees

1993: The Challenges of Protection69, UJNHCR, (1993); Jahn, supra note 163, at 455.
s' Supra note 105, at 101.
181 Id.
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communication), altered the basic environment. 182 As a result, the
focus shifted away from decisive political connotations of persecution
by a totalitarian state; namely, the factor of "well-founded fear of
being persecuted" and "for reasons of race, religion, nationality,
membership of a particular social group or political opinion."
Contemporary large-scale population movements, instanced during
the Cold War by the exodus from Vietnam, Cambodia and Laos in the
late 1970s, and since then by the former Yugoslavia in the early
1990s, raised the key issues of: the protection of women, children, and
those fleeing civil conflict, generalized violence, human rights abuses,
and serious breakdown of public order.
The social and political landscape began to change and to
broaden, so that decisions address humanitarian concerns rather than
just the decisive political convictions of persecution or fear based on
reasonable grounds. Temporary refuge and voluntary repatriation or
resettlement were formulated as solutions, offered by first asylum
countries in South-East Asia. Despite regulation of the conventional
status of refugees and international protection of the refugee,
privations were so keenly seen and felt that the international
community had to extend international action to certain situations
irrespective of whether the persons involved were refugees stricto
3
sensu.

18

The General Assembly, via resolutions enabled the UNHCR
to use its good offices to go beyond the statutory refugee situations in
its mandate. The enabling reference of the General Assembly to
encompass international action to address these situations was
humanitarian assistance and "refugees and displaced persons,"
including persons in refugee-like situations within internationally
recognized borders 184 of their country or within another country which
granted them status with their own nationals. Such changing contexts
produced the following result: "There does not exist a generally
accepted definition of the term 'refugee', the significance of which
varies in accordance with the intentions of the States initiating
international action on behalf of refugees or, on the national level,
supra note 156 at 89.
supra note 163, at 453.

182KOURULA,
183Jahn,

184
Id.
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according to the intention of the legislator."' 185 Large-scale refugee
flows and influxes raised a problem for the conventional definition
and sliver method of status determination. The method could not
carry out a thorough assessment because of logistical and procedural
difficulties.
One suggested decision-making reform is to run separate and
parallel procedures 1 86 of a "broad category" for "humanitarian
protection cases." This general policy method would run alongside
the case-by-case conventional consideration of refugees. Another
avenue pursued in both governmental and non-governmental arenas to
transform the aspirational grant of asylum in the United Nations
Declaration of Human Rights to a matter of individual right, which
unlike most other provisions of the Declaration has not been
transformed by treaty law.
The protection regime of the 1951 Geneva Convention/1967
New York Protocol remains unconnected with general international
law as a creature of international conventional law. The status of
refugee and solution of the problem of the refugee, the international
obligation of the principle of non-refoulement, and the discretionary
principle of a grant of asylum and admission to a territorial
community, are still confined to treaty obligations. The traditional
international corollary is that the treaty regime binds only those states
that choose to adhere to it, whereas general international law binds all
states though its content is unwritten. Unless certain treaty provisions
have become normative in character, as it seems clear in the case of
the principle of non-refoulemen187 to a country of torture or
185Jahn, supra note 163, at 452.
186See

GuY S. GOODWIN-GILL, The Principlesof InternationalRefugee Law,

in supra note 105, at 20, 37 (1996) (dealing briefly with the protection of refugees outside
of the 1951 Geneva Convention).
187The right of non-refoulement effectively gives the refugee a limited right
of refuge, though less far-reaching than a grant of asylum entailing, as it does, being
lawfully admitted to the territorial community of a State Party to the 1951 Geneva
Convention/1967 New York Protocal. For the United States, see INS v. CardozaFonseca, 480 U.S. 421 (1987), on mandatory compliance with the non-refoulement
obligation and discretionary grants of asylum, see In re Kasinga, Board of Immigration
Appeals, U.S. Dep't of Justice (1996), 1996 WL 379826 (Int. Dec. 3278), on failure of
the Convention to expressly address gender-based persecution as to its categories of
protection, and refusal of the extraterritorial application of the non-refoulement
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persecution, to create rather than to restate international law to bind
nonsignatory 1951 Geneva Convention/1967 New York Protocol
states as general (i.e. customary) international law, prohibiting the

forcible return of refugees to countries in which their lives are
threatened.'18 8
Five different initiatives l8 9 were attempted and eventually
coalesced in a diplomatic conference on territorial asylum. First, the
International Law Association (ILA), which began in 1950, adopted
the text of a draft treaty on territorial and diplomatic asylum at the
Fifty-fifth ILA Conference in New York in 1972. Second, the
Carnegie Endowment for International Peace in discussion with the
UNHCR produced a draft treaty on territorial asylum in Geneva in
1972. Third, the UNHCR transmitted the Carnegie draft to the United
Nations Economic, Social and Cultural Council (ECOSOC) and it was
considered by the Third Committee and the General Assembly from
1972 through 1975. Fourth, preparatory to the diplomatic conference
convened by the General Assembly, a group of non-governmental
organizations drew up a memorandum with an alternate treaty on
territorial asylum. Fifth, the Nansen Symposium in Geneva from June
2 7 th- 3 0 th

1976 had a meeting of scholars, officers of governmental

and non-governmental organizations, and government advisers and
prepared a draft treaty with general provisions. Unfortunately, the
time did not seem ripe for a territorial asylum right and the United
prohibition in Sale v. Hatian Centers Council, 509 U.S. 155 (1993). The Sale decision
had ripple effects across the frontiers of the Republic, and prompted not only criticism
from the UNHCR, but also a decision of the Inter-American Commission on Human
Rights - that Sale violated the 1951 Geneva Convention/1967 New York Protocal
(Article 33) and the American Declaration of the Rights and Duties of Man (sic.)(several
provisions) in Haitian Centre for Human Rights v. United States, Case 10.675, Inter-Am.
C.H.R. 550, OEA/Ser. L./V./II.doc. 95 rev. 7 (1997). For Congressional decisional
response, see their policy to apply the non-refoulement requirement of the Convention on
Torture (Article 3) sans geographical location and decision forbidding the use of
appropriated funds for extraterritorial refoulement of refugees, see Pub. L. No, 105-277,
§§ 2241,2242, 112 Stat. 2681-821 (1998), (22 U.S.C. 1231 note) (sources on file with
author).
188 ILA Report, supra note 19, at 544-49; see also Guy S. Goodwin-Gill,
Non-Refoulement and the New Asylum Seekers, 26 VA. J. INT'L L. 897 (1986); Harold
Hong-Ju Koh, Reflections on Refoulement and Hatian Centers Council, 35 HARV. INT'L
L.J. (1994) (sources
on file with author).
189 ATLE GRAHL-MADSEN, TERRITORIAL ASYLUM 7-10 (1980).
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Nations Conference on Territorial Asylum got no further than
considering a limited number of articles by its Committee of the
Whole.
The United Nations International Law Commission was
mandated by the General Assembly on November 21st 195990 to
codify the principles and rules of international law on the right 191
of
asylum declared by the Universal Declaration of Human Rights.
The Declaration on Territorial Asylum, adopted by resolution 22/2313
by the General Assembly on December 14 th 1967192 is the closest the
United Nations has come to do justice to Professor Atle GrahlMadsen's considerations of: "Giving the fleeing individual a right to
asylum while safeguarding the vital interests of States.",' 93 The task of
the Universal Declaration of Human Rights in Article 14 is still
unfinished. States receiving refugees may be persuaded to revise their
competence to grant international protection of their territorial
community.
Thus achieved by employing, at least, a strong
presumption that applicants qualify for conventional refugee status
ipso facto as long as, as Dr. Kourula writes, "their number remains
within manageable proportions."' 9 4 Germany's change in attitude
seems to bear this out. Legal significance of the term "refugee" is, in
its decisional use, to allocate competence ratione personae to
domestic authorities as well as to international bodies for deciding
refuge problems. 195 Worldwide recognition has been accorded the
term used by the 1951 Geneva Convention/1967 New York Protocol,
and domestic legislators use it as a legislative model. The recurrent
practice has, as Dr. Louise W. Holborn points out, propelled the term
190 G.A. Res. 1400 (XIV).

'9' 1960 U.N.Y.B. v.11, U.N. Doc. A/CN.4/128; Report of the International
Law Commission to the GeneralAssembly, U.N. Doc. A/1316 (A/5/12), reprinted in 1950
U.N.Y.B. v.1.; Reports of the InternationalLaw Commission to the General Assembly,
U.N. Doc. A/4425 (A/15/9), reprintedin [1950] 1960 U.N.Y.B. v.11.
192 United Nations Resolutions: Resolution Adopted by the GeneralAssembly,
G.A. Res. 2312, U.N. GAOR, 2 2nd Sess., reprinted in XI United Nations Resolutions,
321, U.N. Doc. A/6912.
193

Atle

Grahl-Madsen,

Asylum,

Territorial,

ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW, 42, 45 (1985).
194 Supra note 156, at 47.

195 Jahn, supra note 163 at 452.
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"refugees" to a new legal concept.1 96
Current social and political contexts are compelling in terms
of deprivations to the human rights and fluctuations in protection of
the refugee.
In 1999, Humanitarian crises around the globe,
displacing people within their own countries, included: Kosovo;"East
Timor, Chechnya, Republic of the Congo, Burundi, Angola, Sierra
Leone, Liberia, the Eritrea-Ethiopian Border, Somalia, Sudan,
Afghanistan, Sri Lanka, and Columbia. 197 Refugee magnitude and
volatility include: (i) persons who are forced to flee across national
frontiers of their territorial community because they are hunted or
threatened by their state authorities; (ii) persons who are displaced
within their territorial community (by military conflict, severe human
rights deprivations, generalized violence or serious public order
breakdown) and who subsequently are compelled to seek transnational
refuge; (iii) persons who are returned by a more personally desirable
third country to safe, host countries from which they traveled, after
receiving protection against the state where they risked prosecution,
civil war, gross violation of human rights, generalized violence, or
serious disruption of public order; (iv) persons returned to their
countries of origin who subsequently are threatened or hunted by the
authorities or flee conflict, massive violation of human rights,
generalized violence, or serious breakdown of public order and are
forced to seek trans-frontier refuge. In working out normative
dimensions of self-determination and human rights in the postcolonial international process, massive population movements have
erupted. For example, the Albanian exodus of 1990-1991,'98 the
displaced Iraqi Kurds of 1991,199 the refugees and displaced persons
in Armenia and Azerbaijan of 1993-1998,2 00 the population
movements between the republics of the former Soviet Union of
1989-1992,201 and' the refugees from the former Yugoslavia from
196Louise

W.

Holburn, Refugees, in 13 INTERNATIONAL ENCYCLOPEDIA OF

THE SOCIAL SCIENCES 361 at 370 (1968).
197 Supra note 117, at 15-17.
emergency of Kosovo, see infra note 242.
198 Id.at 43-49.
199
Id.at
200

50-60.
Id. at 61-74.

201 Id. at 75-87.

On, e.g. the UNHCR response to the
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1991.202

The social and political context has been exacerbated for the
refugee by certain alarming responses.2 °3 Tighter laws on asylum,
refugees, and border controls and practices have to be faced.
Refugees also have to deal with high priced human smugglers, who
leave behind those who cannot pay their price, but may need help the
most, and those who pay may be left destitute. 204
The problem of refugees, refugee law in general, and the right
to asylum in particular is global. Any regional and national solutions
adopted requires a global decisional solution, 05 underscored by the
new German constitutional provision. The provision's focus is on
international operational definitions as solutions for contemporary
problems of refugees in the international decision-making process.
Thus, guiding the sole focus back from "the normal exercise of the
territorial sovereign", per the World Court decision in the Asylum
Case,206 and "the right of a State to g
asylum"20 7 to include: "the
right to be granted asylum" vis-a-vis the territorial community from
whom asylum is sought in terms of the individual refugee, the
receiving state, and the "right to seek and to enjoy asylum in a foreign
country" vis-a-vis the pursuing state.20 8
As State Secretary, German Federal Ministry of the Interior,
Dr. Kurt Schelter states: "All those who are concerned with the
problems of asylum law know that the solution to the problem lies in
the countries of origin. This applies both to those who are genuine
political refugees and those who are purely economic refugees.
However, as long as it remains impossible to change economic and
political conditions in these countries and thus abolish the need for
illegal immigration or flight, the host countries will be faced with the
social, political, and legislative challenge of shaping their asylum law
so that it may fulfil its true purpose, namely to afford protection to
202 Id. at 88-94.

Id. at 103-107.
See id. at 106. See generally Schelter, supra note 105.
205See Grahl-Madsen, supra note 189, at 2; supranote 193, at 43.
206 See Haya de la Torre, (Peru v. Columbia), 1951 I.C.J. 226, 274, also in
203

204

395 45 AM. J. INT'L L. 179, 781 (1951).
207 See Grahl-Madsen, supra note 189, at 2; supranote 193, at 43.
208 Id.
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those who are genuine political refugees." 20 9 This calls one back to
the "overall factors" producing refugee flows, including those causal
factors of a humanitarian nature.
Professor Atle-Grahl-Madsen dedicated his life on behalf of
vulnerable people in the context of making the United Natibns
"capable of solving humanitarian problems in a reasonable way." 2 10
That was not seen as an end in itself. For, as those few Norse persons
who are sage because they have foresight, he foresaw the need to clear
the deck, for further action on the complex problems of providing
equitable justice from scarce natural resources, ecological protection,
economic prosperity, and disarmament. 2 11 We have an obligation to
move ahead with this. We owe that obligation to the political,
religious, and racial persecutees who were so horribly murdered in the
Holocaust. "The Nuremberg Principles crystallized the pre-existing
international condemnation of persecution and enslavement of citizens
on the basis of race and religious belief with the widespread atrocities
committed by Hitler's Germany, driving home the concept that certain
fundamental rights may never be transgressed under international
law.

2 12

A changing context is revealed by definitional problems
2 13
exposed as impacting on "who has counted the refugees."
Confusion about refugee statistics is generated by: (i) different
interpretations of the term "refugee" as between the industrialized
states and the developing regions of Africa and Central and South
America; (ii) the United States Committee for Refugees (USCR)
approach focusing on repatriation, instead of according settlement,
and on including in statistics the United Nations Relief and Works
Agency for Palestine Refugees in the Near East (UNRWA) refugees
who are excluded from the mandate of the UNHCR; (iii) international
affairs commentators and the media who compound the confusion by
including as refugees internally displaced persons who have not
209See supra note 105, at 114, 119.

See supra note 189, at 67-8.
see also note 19 (text).
212Hugo Prinz v. Federal Republic of Germany, 26 F. 3d 1166 (D.C. Cir.
1994) (Wald, J., dissenting).
210

211Id.;

213

Jeff Crisp, Who has counted the refugees?: UNHCR and the Politics of

Numbers, Working Paper No. 12, Policy Unit, UNHCR, June 1999.
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crossed their
country's borders but have been forced to leave their
214
homes.
Internally displaced persons, though cited by advocacy groups
and humanitarian organizations, are subject to methodological and
definitional question.
International law has not clarified the term
yet, unlike the conventional identification of "refugees."'216 These
illustrations of divergences in identifying refugees (between patterns
of the industrialized and developing states, the USCR exclusion and
inclusion, the media and commentator inclusion) are symptoms of the
changing context for an international refugee regime, and push at
categories thus far established with operational realities.2 17 "In a
number of countries around the world [e.g., Ethiopia, the former
Soviet Union], UNHCR has become involved in emergencies of such
complexity that it is very difficult to make a meaningful distinction
between 'refugees', 'returnees', 'internally displaced people' and
'local residents'. And even if such distinctions can be made in strictly
legal terms, they are irrelevant in terms of human needs and
humanitarian assistance. 218
Collection and reporting of refugee statistics, while with their
219
own difficulties, have the objectives of accuracy and consistency.
The problem of definition and categorization persists beyond refugees
mixed with displaced persons and migrants to conventional refugee
situations in government and UNHCR reports using a different source
and means of calculation. UNHCR overcomes practical obstacles and
interests of participants (host countries, countries of origin,
humanitarian agencies, and others), by seeking to depoliticize the

issue and professionalizing its statistical function.
The policy objectives of decision-making for refugees are
different. Words (adjectives, nouns, verbs, and adverbs) are sought to
be used linguistically to provide practical guidance to the international
lawyer (bench, bar, academe) and state community decision-makers of
214 See Crisp, supra note 189 at 4.
2 15

id.

2161id

217 id.
2 18

219

1d. at 4-5.

Id.at 16.
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authority. Concepts should be used to clarify and implement the
policy goals of the international community to support the
international system of protection and assistance for the refugee and
those in humanitarian straits. The key issue is: do the tests, standards,
principles, rules, doctrine and other legal constructs fulfil thatmission
of serving community values of human dignity? Do the lawyers and
decision-makers use them well? Specifically, is detention of the
refugee the antithesis of asylum? 220 Is detention a safe place, or a
place of human dignity for the refugee because the refugee is not
compelled to be on the run or returned to his or her country of
flight?22 1 For, as Dr. Louise W. Holborn has observed: "'Rights' and
'status' do not in themselves constitute solutions to the problem of
222
refugee, but are merely conditions for solutions."
XI.
As the human rights movement developed since 1945, and as
claims to human rights burgeoned in the twentieth century, an
intellectual task of keeping the subject matter in focus was needed
Moses Moskowitz. alerted us to this task, in summoning scholars
thusly:
[I]nternational human rights is still waiting for its
theoretician" to systematize the thoughts and
speculations on the subject and to define desirable
goals. Intelligent truisms do not necessarily add up to
a theory. No one has yet arisen to draw together into a
positive synthesis the facts and fancies which emerge
daily from events of bewildering complexity and to
carry on an authentic debate. International concern
with human rights is still very much a theme begging
for a writer. And the scholar has not yet appeared to
redress the distortions through a calm and systematic
application of facts to ground abstractions in the
220 Supra note 105, at 15.
221 Id.
222See supra note 196.
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specific, and to define the limits of discourse.22 3
The intellectual task was confounded by a state of affairs,
resulting in some confusion, trying to work with logical derivation
and traditional jurisprudence of law, as a world of rules. Legalisms
were 'lowed to get in the way of the reality of a solution for the
refugee; for instance, keeping a person in the Paris airport for several
years. Moskowitz is led to this conclusion:
In the absence of a definite body of doctrine, as well
as of deeply rooted convictions, international human
rights have been dealt with on the basis of the shifts
and vagaries of daily affairs and of evocations of daily
events. There is great need for technical resources and
224
ability to channel the facts to greater effect.

XII.
With Human Rights and World Public Order, 225 by Professors
Myres S. McDougal, Harold D. Lasswell and Lung-chu Chen, basic
policies of an international law of human dignity were set forth. This
guide rises to the challenge of the needs of "systematic research" by
focusing the "international concern" with human rights as a matter of
"multiple human dimensions," as called for by Moskowitz. 226
Thus, enabling a response, by submitting to a comparable
pattern and itemization of the multiple human dimensions, for
refugees' human rights by way of a:

223 MOSES MOSKOWITZ, THE POLITICS AND DYNAMICS OF HUMAN RIGHTS 98

(1968).

224

Id. at 99.

225 MYRES S. McDOUGAL, ET AL., HUMAN RIGHTS AND WORLD PUBLIC
ORDER

(1980).

226 Supra note 223.
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22 7

A. A Frameworkfor Refugee Decision-Making

The principalobjective of refugee determination remains that of
providing afair and expeditious decision-makingprocess that-will
best ensure the observance of internationalobligations (identifying
22 8
refugees, ensuring non-refoulement, offering solutions.)
1. Non-Voluntary Movements of Persons and Peoples Across State
Boundaries
Consider the relationships between refugees and displaced
persons, countries of origin, countries of asylum and the general
international community involving:
a. Persons and groups of persons
Why do persons and peoples leave their own country (or
country of domicile)? They come from differing situations, exhibiting
differing degrees of coerciveness. The spectrum ranges from: a low
degree of coerciveness - involving purely economic reasons. To an
avoiding persecution or governmental
intermediate degree measures - these are the dissidents, and the persons who suffer
denials of human rights. The spectrum also ranges to a high degree,
these are: war victims, natural disaster victims, defected rebels or
insurgents, and members of national liberation movements.
International law takes cognizance of refugees, displaced persons, and
victims of war.

227 This guide is owed to working with Professor (as he then was) Florentino
Feliciano, to whom I am deeply grateful for his intellectual leadership at the Centre for
Studies and Research of the Hague Academy of International Law in the fall of 1980, and
for his continuing enlightenment begun with Professor Christoph Schreuer in Salzburg in
configurative jurisprudence and deepened in New Haven with Profsessors McDougal,
Reisman and Chen.

228See Goodwin-Gill, supra note 186, at 22-3.
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b. Government of countries of origin
[C]ountries of emigration have more control over international
populationflows than is widely believed and that [sic] apparently
spontaneous emigration and refugee movements may actually
representdeliberatepolicies on the part of sending countries. It is
simplistic, if not naive, to view refugeeflows simply as the unintended
consequences of internalupheavals or economic crises. To do so is to
ignore the eagerness of some governments to reduce or eliminate
selected classes and ethnic groups and to affect the politics and
policies of other states.22 9
Why do governments in effect force their citizens and
nationals to leave their own territories? In peace (non-armed conflict)
situations there are: economic reasons, reasons of population control,
modes of political control (political cleansing), the unintended effects
of internal policies or of exercising pressure on other states, and sheer
international irresponsibility. In armed conflict situations there are:
the unintended or incidental effects of military operations, measures
taken by belligerent occupants or deliberate military strategy against
rebel population in civil war
c. Governments of country of asylum (first or subsequent)
The reluctance to confront the question of asylum has derived,
understandably,from deference to the sensitivity of state elites in
230
relation to political dissenters and refugees.
What considerations ought to be discussed by the country in
which dissenters and refugees seek security from discrimination or
threats of more severe deprivation? In armed conflict situations the
state decision-makers should consider: its own objectives, the duties
of neutral states - reception, internment and protection of displaced
persons, as well as the duty to prevent escaped prisoners of war from
returning for the purpose of resuming hostilities.
229 MYRON WEINER, THE GLOBAL MIGRATION CRISIS: CHALLENGE TO STATES

AND HUMAN RIGHTS 34 (1995).
230 McDOUGAL ET AL., supra note 225.
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In peace (non-armed conflict) situations, the state decisionmakers should consider: humanitarian interests; security - against
infiltration of spies, terrorists, subversionists, saboteurs; and defense
against forms of coercion by a contiguous country of origin;
protection of the national economy from negative impacts especially in the case of mass influx; increase of unemployment and
increase of welfare burdens, pressure on social welfare services and
resources; social tensions arising from negative contrasts with the
level of well-being of an indigenous population; protection of social
institutions of indigenous population; tensions arising from cultural
differences between refugees and local population; differences in
religion, ideology etc., and ease or difficulties of integration in the
country of asylum.
2. Principal Types of Legal Problems Arising in Connection With
Movements of Refugees: Patterns of Claims and Counter -Claims
Made to Authority
Basic clarification of the legal problem of refugees may be
made via description of the contra-posed claims and counter-claims in
terms of which international law will require, or permit, some action
to be taken or done by individuals or peoples, state officials, and
officials of international intergovernmental organization(s). Recurrent
claims bear clarification because each invoke international law as
prohibiting, authorizing, or permitting actions of omissions - for the
purpose of inducing action or inaction on the part of state or
international organization officials. "Many different participants, in
equal constancy, make claims to authority [i.e., the general
community decision-makers] for the protection of human rights. 23 1
Various claims are made by individuals against each other and
the governments of the country of origin, and country of asylum. The
following development of these specific types of claims is not
intended as exhaustive, but only as illustrative of systematic multimethod inquiry aiming at contextual problem-solving.

231

Id. at 162.
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a. Claims by individuals or peoples vis-A-vis country of origin
Individuals or peoples claim they have the right to: enjoy
human rights generally; leave one's own country; change one's
nationality; stay -not leave one's own country; re-enter - voluntary
repatriation and free from coerced repatriation. This is part of the
general field of recognition and implementation of international
human rights law; international protection of internal observances of
human rights as a matter of international concern that has come about
as a result of the human outrage against the Holocaust and the social
cataclysm of the Second World War.
b. Claims by individuals or peoples vis-dt-vis country of asylum
These individuals claim the right to: enter - not to be rejected
at the frontier; not be returned to their country of origin (country of
persecution) - right to non-refoulement: not be returned to the
country proposing to prosecute him or her (country of alleged crime)
- right to non-extradition; stay or asylum - eligibility for status as
convention refuge; reasonable access to economic and social rights
such as employment, exercise of professions, welfare, housing, public
relief, access to courts, right to own property, etc.; right to exercise
civil and political rights vis-A-vis country of origin, freedom of
speech, assembly, association - work against the regime of one's
country of origin.
The failure to grant these rights is a large part of the problem,
especially with claims of national liberation movements in Africa as
part of the decolonization process, in the first phase of international
law-making on self-determination and independence from colonial
rule.23 2
c. Claims by government of country of origin vis 6 vis individuals
and peoples
The country of origin claims the right to: treat their own
peoples in accordance with their own conception of ordre public social and economic goals along with the right to treat own nationals
232 HIGGINS, supra note 162, at I 11.
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in accordance with own internal laws; denationalize own national;
right to deport and expel its own nationals - which may be more
humane than imprisonment or death.
d. Claims by government of country of origin vis-6t-vis government
of country of asylum (first or subsequent)
The government of country of origin claims that via the
country of asylum, they have the right to: require return of individuals
under extradition treaty; require return of individuals even without
extradition treaty - under international co-operation against nonpolitical criminals; require country of asylum to control activities of
refugees and displaced persons directed against the country of origin
- to prevent the country of asylum from becoming a base of
operations and sanctuary for rebels and insurgents, i.e. indirect
aggression against the country of origin.
Again, the problem needs consideration of the apparent
legitimization of national liberation movements especially as to the
continuing second phase of international law-making on selfdetermination and human rights. 233 Furthermore, in the time of armed
conflict, there should be special note taken of the duties of neutral
states regarding internment, prevention or resumption of hostilities.
e. Claims by government of country of asylum vis-6t-vis individuals
and peoples
The country of asylum claims the right to: reject an individual
at the frontier (land or sea); return an individual under extradition
treaty; return an individual without extradition treaty; expel an
individual to a third country; limit access of refugees to economic and
social processes of the country of asylum - under Articles 13
(property), 15 (right of association), 17 (wage employment), 18 (selfemployment), 19 (exercise of professions), 21 (housing), 22 (higher
education) of the 1951 Geneva Convention/1967 New York Protocol
- the standard is that given to aliens generally, not national
treatment; repatriate individuals to their country of origin without
...
Id. at 114.
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consent of the individuals affected; control activities of refugees and
displaced persons in country of asylum, e.g. move them away from
the frontier and assign them places of residence.
f. Claims of government of asylum state vis-ei-vis country of origin
In addition, the government of asylum claims the right to:
grant asylum - by itself, the grant is not to be interpreted as a
unfriendly act; refuse extradition under treaty in cases of political
offenders; refuse return of an individual requested without treaty of
extradition; treat refugees as ordinary aliens given access to economic
and social processes of asylum state; repatriate individuals and
peoples to their country of origin, with consent of those individuals.
g. Claims of government asylum state vis-6-vis third states (potential
asylum states, i.e. the general international community)
Here, the government of asylum claims the right to: financial
and material assistance in maintaining refugees in its territory - to
solicit other states to accept refugees in their own territory, a quota
system for resettlement; apply provisions of existing extradition and
refugees' international treaties, and provisions of municipal law - to
make determinations concerning eligibility for convention refugee
status, and extradition and non-extradition or to expel refugees or
displaced persons to third states.
3. International Legal Regulation of Refugee Streams: Towards New
Developments in International Refugee Law
The international legal process of decision-makers, when
responding to a claim and counterclaim, in respect of differing types
of factual contexts (political, military, economics, social, cultural),
apply legal (international, national) provisions or state policies
(political etc.), thus reaching certain results and producing certain
effects.
Who are the decision-makers? Where are the domestic
decision-makers located? Some locations are: border control or
immigration officers; ministries of foreign affairs; ministries of
justice; refugee affairs; municipal law courts; international
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organizations and international policy declaring bodies -ECOSOC,
U.N. General Assembly; and international policy implementing
agency - UNHCR and humanitarian organizations.
An analysis and clarification of legal policies involved
includes: balancing of human rights demands with state interests in
differing contexts - differing weights may be ascribed to human
rights and state interests in different contexts; interpreting and
applying the international convention law; interpreting, applying, and
reformulating national law and administrative regulations; and
exercising administrative discretion. The problem-solving analysis
and clarification needs to keep different tasks separate, especially
describing and analyzing actual decisions and practices - what the
law "is"; projecting what future decisions and functions are likely to
be through disciplined ascertainment of what trends exist, accounting
for such trends, and estimating probable directions; with clear
indication of preferences as to what policies should be embodied in
the law and desired resolutions - what the law "should be". The law
should not be eccentric individualism, but should be related to the
observable objectives of the international community and should be
with creative consideration of possible alternative approaches to old
problems.
There is a clear illustration of need to develop new principles
of content and procedure that should be lower in order of abstraction
than a "humanitarian principle." For example: try to by-pass the
present impasse in "territorial asylum"; or try regional co-ordination
vs. a universal approach. With the regional solution pathway, what
are the distinctive problems? What are the distinctive cultural, social
factors operating? What special economic factors are present? We
must sharpen the focus on the grave responsibility of the state of
origin vs. responsibility of the state of asylum by considering
violations of human rights and the production of refugee streams,
amounting to international delinquency and international crime.
What principles of accountability should be developed
regarding universal jurisdiction over responsible officials? We should
heighten elite concern for longer-term and medium range aggregate
interests beyond immediate and short-term payoffs, and increase the
confidence of potential claimants by fulfilling certain expectations
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about the conditions under which human rights features can be
secured via efficiency of appeals to authoritative regional decisionmaking. Furthermore, assure the integrity of the refugee and asylum
system of protection by:234 the absence of arbitrariness; reasoned
determination; trained and informed decision-makers; adequate
opportunities for asylum-seekers to present their case; assistance of
appropriately qualified interpreters; due process of law; coherent and
consistent decisions; competence to deal with unpredictable demands;
and avoiding opportunities for procedural delays benefiting persons
with economic and personal reasons.
This analytical framework for decision-making on refugees is
developed for guiding decisions on refugees.
Therefore, the
framework is offered in the spirit of the former UN High
Commissioner for Refugees, Sudruddin Aga Khan's perceptive
observation: "While recognizing, as Erasmus did, that 'all definitions
are dangerous', it is exceedingly
difficult to plan adequately if the
235
problem is not delineated.,
XIII.
President Kennedy visited Germany in June of 1963, and
made a speech at the Berlin Wall. In that speech, he uttered the now
famous line, "Ich bin ein Berliner" meaning, I too am a Berliner...
who rejoices with you and who weeps, suffers and mourns with you in
your lot as a human being dedicated to values. He credited this as the
proudest contemporary boast one could make - that one was a
citizen of a free society as a West Berliner (and wanted to be one as an
East Berliner) -just as it was two thousand years ago to say one was
from Rome.
Kennedy praised the Berliners' attempts at freedom and
democracy, even though their city had been divided for 18 years. He
stressed that they must look beyond the reunification of their city and
234 Goodwin-Gill, supra note 186, at 23.
235

SADRUDDIN AGA

KHAN,

STUDY

ON HUMAN RIGHTS

AND

MASSIVE

EXODUSES 12 (1981). Aga Kahn was the High Commissioner from December 1965 until
December 1977, epigraph in KOURULA (source on file with author).
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country. They must look to the freedom of every man and woman,
because while one man or one woman is denied the right to free
choice, no man or woman is free.
Later, in 1994, the Mayor of Jerusalem Teddy Kollek would
arrive in Germany to receive the annual Peace Prize of the Association
of German Publishers. 236 In a surprising decision, he selected the
Mayor of Stuttgart, Manfred Rommel, son of General Erwin Rommel
to present the award. In his acceptance speech, Mayor Kollek
explained that his choice, of Mayor Rommel, enabled him to
remember the battle of El Alamein, which represented the great
danger of the Nazi army under Field Marshall Rommel to that region
of the world and most especially their mortal threat to the fate of the
Jewish people of Palestine, today's Israel. "Who would have
imagined then, that the Field Marshall's son and I would meet in the
peaceful profession of being Mayors? Isn't that a symbol of peace,
which is our theme here?" Mayor Kollek went on to join words that
have been described 237 as "these remarkable words" - "In the face of
fanaticism and intolerance which are the mark of our times, there is a
need for a deep belief in humanistic Jewishness . . . treating all

[people] with the same respect and in the same manner. That isn't
always recognized, especially among groups which only think of
themselves and overlook the interests of others 238
. . .. According to
is indivisible.,

Jewish belief, [however] humanity
Twenty-four years later, in the struggle for freedom and
democracy against communism, President Reagan would arrive too;
he reiterated and underscored President Kennedy's famous
undertaking of Allied political and military support of his "Ich bin...
Berliner" speech of 1962. On Friday June 12 th 1987, he made his
visionary summons for the Soviet Union to let go its iron grasp of the
people of East Germany. "General Secretary Gorbachev, if you seek
peace _ if you seek prosperity for the Soviet Union and Eastern
Europe _ if you seek liberalization: Come here, to this gate. Mr.
236

Dov
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DAILY

REFLECTIONS OF TESHUVAH FOR SPIRITUAL GROWTH FROM ROSH HODESHELUL TO YOM
KIPPUR 24 (1999).
The ceremony took place in Frankfurt's historic Paulskirche in 1994.
237
id.
238

id.
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239
Gorbachev, open this gate. Mr. Gorbachev, tear down this wall.
Standing before the closed Brandenburg Gate, a past
monument to German unity, President Reagan gave Berliners a
snapshot, in words, of their city too unreasonably optimistic for them
to believe.., then.., a city integrated once again, with young minds
moving about and exchanging ideas freely between the two sectors,
and a jointly (East and West Berlin) sponsored Olympic Games.
"Every one of those visions," as the Washington Post reported, "either
has happened or is well on its way. '240 President Reagan put this
important gloss on President Kennedy's "Ich bin ein Berliner":
"Standing before the Brandenburg Gate, every man [sic] is a German,
separated from his fellow men. Every man is a Berliner, forced to
look upon a scar."9
In the speech, in praise of the fortitude of the people of
Berlin's divided city and of hope that they might have the brighter
future of President Kennedy, he too offered no words of comfort for
the families separated by the Wall. Could he have done so? Should
he have? With the deterrent armed forces of NATO poised against
those of the Warsaw Pact countries? The Strategic Air Command
(SAC) already demonstrated its serious commitment to Berlin to
thwart the Berlin Blockade created by the Soviet Government's total
restrictions on transport to and from the sectors occupied by France,
the United Kingdom and United States. Soviet attempts to expand its
iron grip on Berlin were deliberately countered by an American
doctrine of containment. A lifeline to the French, American and
British sectors of the city were established by the military air service
aircraft flying in and out of Tempelhof Airport in a V-flight-path, so
they would not impede each other's landing and taking-off - to
"protect", as Secretary of State George Marshall said, "[t]he most
elemental of. . .human rights" for two and one-half million men,
in the Berlin
women, and children - by relieving the blockaded city
24 1
fuel.
and
clothing,
medicines,
Airlift of 1948 of food,

239

President Ronald Reagan, Speech at the Berlin Wall (June 12, 1987)

(transcript on file with author).
240 Marc Fisher, The Old Warrior at the Wall, For Reagan a Triumphant
POST, Sept. 13, 1990, at DI.
241 1 MARJORIE WHITEMAN, DIGEST OF INTERNATIONAL LAW

Return to Berlin, WASH.

987, 988 (1963).
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President Kennedy chose to emphasize then, at the free sector
of the divided city, that freedom is an idea. Freedom, democracy and
human rights are ideas and attitudes of mind, which can be developed
into a policy through the adoption of serious purpose by every
Berliner. He emphasized an attitude of mind. An attitude of mind
that can be inculcated and internalized by every individual. President
Kennedy's leitmotiv was taken to the society at the tip of Africa by his
Attorney General:
[D]iscrimination . . . slavery . . . slaughter . . .
starvation ... repress[ion] ... poverty... armaments
... are differing evils, but they are the common works

of man [and woman]. They reflect the imperfection of
human justice, the inadequacy of human compassion,
our lack of sensibility towards the suffering of our
fellows . . . those who live with us are our brothers
[and sisters] . . . they share with us the same short
moment of life ... they seek as we do nothing but the

chance to live out their lives in purpose and happiness
.... [T]his bond of common goals can begin to teach us
something . . .. [L]ook at those around us as fellow
men [and women] .... The answer is to rely on youth,

not a time of life but a state of mind, a temper of will,
a quality of imagination, a predominance of courage
over timidity, of the appetite for adventure over the
love of ease. The cruelties of this planet will not yield
to the obsolete dogmas and outworn slogans; they
cannot be moved by those who cling to a present that
is already dying, who prefer the illusions of security to
the excitement of danger
that come with even the most
242
peaceful progress.
President Kennedy at the Wall, that cold war day, chose to
242

Senator Robert F. Kennedy, National Union of South African Students

(NUSAS) Annual Day of Affirmation of Academic and Human Freedom Address,
Jameson Hall, University of Cape Town, June 6, 1966. Senator Edward M. Kennedy
quoted from the address, characterized by Prof. Arthur Schlesinger as profound, in his
eulogy on the Senator's tragic slaying in St. Patrick's Cathedral, New York City, June 8,
1968.
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emphasize that the fight for democracy and human rights is ongoing.
The wall was put up on his watch and the Cold War would, in 1962,
grow critically dangerous with the Cuban Missile Crisis. The division
of Berlin and Germany was another sacrifice, in the battle, that the
Berliners would surely overcome; overcoming the Iron Curtain,
winning human freedom for themselves and augmenting human
freedom everywhere.
In the end, with the occupation of Germany by the United
Nations Allies, President Kennedy could only have words of
encouragement that the Wall could not stay up forever, and Berlin
could not stay divided indefinitely. He offered no plan or idea of how
to bring the Wall down with NATO's help. He left with the words he
began with, and said that, "[a]ll free men, wherever they may live, are
citizens of Berlin, and, therefore, as a free man, I take pride in the
words, 'Ich bin.... Berliner."'
The Berlin Wall was a central symbol of Soviet domination.
Four months earlier, Tianamen Square had suggested a Chinese
solution to Communism.2 43 But, the focus of the global community
shifted to the Iron Curtain in Europe. The East German regime did
have detailed emergency plans, formulated by the Stasi (their KGB
equivalent), but they were not implemented.
In Poland and Hungary, the end of Communism was agreed to
in smoke filled rooms. The leadership was gradually forced into a
dialogue with opposition activists. In Poland, the Solidarity Trade
Union, formed a year after the newly-elected Pope's visit, triumphed
in the central and eastern region's first semi-free elections in June
1989. In Hungary, as reformers within the communist party gained
increasing strength, they ousted Janos Kadar who had ruled their
country for a generation. The authorities decided to dismantle the
barbed wire along their western border, and then decided to allow the
East Germans to leave for Austria through Hungary's newly opened
borders. Interrelated decisions breached and ultimately broke down
the Iron Curtain around the Soviet bloc, leading directly to the fall of
the Berlin Wall in September.
In Germany, the people were able to cross the divide by
243

Misha Glenny, Pushing Back the Curtain, (visited on Dec. 4, 1999)

<http://www.bbc.uk/Pushing Back The Curtain>.
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embracing each other: "Wir haben unsere Spachlosigkeit
iiberkommen" (We have overcome our speechlessness). The scales
had fallen off their eyes in Leipzig with the realization that "Wir sind
das Volk" (We are the people). To stem the flow of refugees to the
West via Hungary, Czechoslovakia, and Poland, the East German
Politburo deposed the Honecker regime and new travel regulations
were issued to permit travel directly to the West, with official
permission.
The regime's incompetence led to the decision to open the
Berlin Wall's routes of escape. Crowded, the unprepared border
guards let the crowds through the crossing points in the Wall. The
breaking down of the Wall, bit by bit, on the night of November 9 th
1989, climaxed the East German revolution and was the first genuine
triumph of people power in Eastern Europe. Though, somewhat
unexpected as a revolution, it was part and parcel of a most decisive
moment in modern history, symbolizing the terminal nature of the
Soviet Bloc's contending totalitarian public order.244 The fall of the
Wall was the death-knell of Communism at the very hands of the
people to whom President Kennedy spoke to: the East and West
Germans.
The fall of the Berlin Wall symbolized changed political
systems and transitions for the people, their institutions and decisionmakers, for lawyers and courts of law. Now a substantive conception
of the rule of law as equal justice, regardless of political affiliation,
and the substantive justice of human rights and dignity was an
enforceable promise. Prudent policy dictated keeping the flame of
human freedom burning at President Kennedy's juncture of history,
by saying that every person was a Berliner, even though separated
from their fellow man and woman. Every person was a German
standing before the closed Brandenburg Gate. Just as on another
continent, Senator Robert Kennedy would keep the flame of human
freedom alive for Africans. They were also separated from their
fellow men and women by another governmental policy, when
Senator Kennedy spoke to University students and the larger
244 Myres S. McDougal, The Identification and Appraisalof Diverse Systems
of Public Order, 53 AM. J. INT'L L. 1, 10 (1959); also reprinted in McDOUGAL ET AL.,
STUDIES IN WORLD PUBLIC ORDER 3, 15 (1960).
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community in the face of the juggernaught of apartheid (say apart-hate
since it is an Afrikaans 245 not a German word) in Cape Town's winter
day of June 6th 1966.
Human freedom, democracy and government has come, or
seems to be nearer, to those who were sealed behind the Berlin Wall,
just as it has to those in South Africa, many countries in the former
Soviet Union, central and eastern Europe, and the Baltic states.
Assisted and fostered by the human rights policies of the United
States, its allies, and other Western nations, their peoples are, a half
century after the end of the social cataclysm of the Second World
War, on the road to having their human demands prevail - to live in
territorial communities organized with internal public orders that
respect fundamental human rights. The political and racial refugee
deserves as much respect for internal self-determination and
protection from predatory authority.
President Kennedy invoked the right of a Roman citizen under
Roman law, 246 as a proud boast of an analogy to the independent role
of individuals, business organizations, and other private entities as
advanced in the post World War II era. That citizens of a state should
have a form of international protection against their own state is the
most positive outcome of the tragic experiences with Nazi Germany.
The atrocities of the Nazis and aggressions of the Axis Powers of
World War II caused world leaders to make government's treatment
of their state's nationals a first priority. With the help of the Charter
of the United Nations, the world's most inclusive inter-governmental
organization, treatment by a state of its own citizens (not only
foreigners) is today an international concern, via international human
rights law.
The dramatic development of human rights, since 1945, is an
outright rejection of the traditional international law foundation that a
state's international responsibility is limited to aliens, whereas its
nationals are of domestic concern. The traditional concept of
international law made controlled exceptions to the rule that human
rights were wholly of internal concern. The international minimum
245Derived from the Dutch spoken in the 1 7 th Century.
246 JANE F. GARDENER, BEING A RoMAN CITIZEN, (1993).
CROOKE, LAW AND LIFE OF ROME (1967).

See also J.S.
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standard of justice and the law of state responsibility for injuries to
aliens exemplify those traditional exceptions. International protection
of the individual and further development of an international
minimum standard governing relations between states and their own
citizens, derives only from the post 1945 period of history.
The shameful implications of the Holocaust in murdering 6
Million Jews, in cold blood, and other Nazi deprivations of human
rights, forced the nations of the world community to make promotion
and realization of human rights and fundamental freedoms one of the
chief goals of the new international organization of states - the
United Nations. Implementing this purpose, the United Nations
Charter sets out general obligations on United Nations member states
to respect human rights and the institution of a Human Rights
Committee with a mandate to advance and protect human rights. The
significance of human rights law and policies for the growing world
community is well underscored by the statement: "There are human
in
rights dimensions and policies at stake in all social interaction and
' 247
all authoritative decision by which such interaction is regulated.
Is some form of detention, with or without provision of public
assistance, right and proper for refugees who warrant asylum and for
individuals whose cases have not been reviewed because of an
overload on the domestic asylum system? Troubled by the fate of the
massive number of refugees, who left Nazi Germany, the Western
powers conferred in 1938, in France, at the outbreak of World War II.
Not a single one of the countries had the decency to take in those Jews
who had been robbed of their country. That Conference on Refugees
was held by 22 nation-states in Evian-les-Bains, France, July 1938,
convened on the initiative of President Franklin D. Roosevelt. The
Conference did establish the Intergovernmental Committee for
Refuges (ICGR), whose secretariat in London, under Mr. S. Rublee,
The
was mandated to negotiate with the Nazi government.
negotiations failed in August 1939, and Rublee resigned.
Frankly, the international community failed, immeasurably,
the only surviving ancient people of Europe, who settled there, not by
choice, but because of the political requirements of the Roman
Empire. "Effective [international refugee] protection depends," as the
247

Supra note 225, at 143.
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independent evaluation of the UNHCR's emergency preparedness and
response in the Kosovo refugee crisis states, 24 8 "on the host states'
assuming their international responsibilities." Let us do so, - so that
the Six Million, wiped off the face of the earth, will not be doomed to
a two-fold annihilation.2 49 Let us undertake the creation and reenforcement of a favorable political and social climate that calls
attention to the authentic significance of human rights and the
centrality of the human being for refugees. Human ingenuity created
the framework of global order to rationalize and order suitable social
and technological capabilities of sovereign and other contemporary
actors and to shape international behavior. Politics shapes the
normative framework even as the normative structure concomitantly
shapes politics. For as Professor Lynn H. Miller observes, the
parameters are not "an accident of nature but a human invention...
adapted to respond to changes in those capabilities. 25 °
This
normative framework behooves a consciously value-oriented
perspective on the world order problem of refugees as the
international participants co-operate and compete for power and
influence and all the other human values of respect, wealth, affection,
skill, well-being, enlightenment, and rectitude. For refugees, finding a
normative and value-oriented community is more than a consumer
item. It's a matter of persecution, death, or a life of human dignity.

248 Asti Suhrke, Michael Barutaski, Peta Sandison & Rick Garlock, The
Kosovo refugee crisis: An independent evaluation of UNHCR's emergency preparedness
and response, EPAU/2000/001, February 2000 prepublication edition, vii (UNHCR
Evaluation and Policy Analysis Unit) (source on file with author).
249 "Six million were wiped of the face of the earth. And there is the danger
that they will also be annihilated from our memories. Are they doomed to a two-fold
annihilation?"

Abraham Joshua Heschel, epigraph to THE HOLOCAUST YEARS: SOCIETY

OF TRIAL (Roselle Chartock & Jack Spenser eds., 1978).

On the Nazi's efforts to

exterminate the Jewish people, see Lucy S. DAWIDOWICz, THE WAR AGAINST THE JEWS

1933-1945 (1975); 3 RAUL HILBERG, THE DESTRUCTION OF THE EUROPEAN JEWS (rev. ed.
1985); INGO MOLLER, HITLER'S JUSTICE: THE COURTS OF THE THIRD REICH (Deborah

Lucas Schneider trans. 1991).

250 GLOBAL ORDER: VALUES AND POWER IN INTERNATIONAL
POLITICS

1998) (source on file with author).

(4th ed.

